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第十三节　宗教对人类有利还是有害，不在教义的真伪，而在教义适用是否得当



Chapter 14　How dangerous it is for religion to inspire honor for indifferent things



第十四节　宗教引发对琐碎事物惧怕的危险性



Chapter 15　On festivals



Chapter 16　On local religious laws



第十五节　宗教节日



第十六节　地方性的宗教戒律



Chapter 17　The drawback in transferring a religion from one country to another



Chapter 18　Continuation of the same subject



第十七节　宗教输入他国的不利因素



第十八节　续前



巅峰的阅读……编者的话

俗说三十年风水轮流转。

有几岁年纪的人对出版物匮乏的时期当记忆犹新。其时，拿本不容易轮到手的书日以继夜地捧读者有之；把册学术著作从头至尾抄下来者有之；抱着套抢购来的文集泪雨滂沱者有之……哪能想到出版物堆得满坑满谷、睹之让人目眩、择之让人无所措手足的今天！

彼时至今，发生了一个我们能读什么书和我们该读什么书的转换。

政治的经济的社会的文化的理论的实践的……浩如烟海地铺排在我们面前，我们该怎么办？轻取直入的、蜻蜓点水的甚至短平快的精神快餐，倒也不妨去读，一是我们总得先顾住眼前的柴米油盐，二是日趋加快的生活节奏，我们还不得疏散疏散？只是要切实有效地拓宽自己的视野，厚积自己的学养，提高自己的生存竞争力，那就不是一个随意拿起、轻轻放下、等闲视之的问题了。切入的角度甚多，但要说潜下心来，读一点儿被时代潮水筛选出来的经典名著，是一个上上策，想来是不会听到什么异议的。

正是出于这个考虑，我们编辑了一套英汉对照的影响世界历史进程的书。第一辑计有五个品种：⑤《国富论》③《论法的精神》④《精神分析引论》①《君主论》②《社会契约论》。

影响世界历史进程的书！什么样的突破，什么样的影响力，才能使它们获此殊荣？

《君主论》的作者马基亚维里，乍看起来，活脱脱一个离经叛道者！他一反“以德治国”“以德服人”的社会基调，主张“目的总是为手段服务”，统治者必须同时是一个伟大的骗子和伪君子。这样另类的观点，甫出世便引起一片大哗，数代人激烈的论争中，人们终于看出了马基亚维里的前瞻性：“许多人曾经幻想那从未有人见过更没有人知道曾经在哪里存在过的共和国和君主国。可是从人们实际上怎样生活到人们应当怎样生活，其距离是如此之大，以致一个人要是为了应当怎样而忘记了实际怎样，那么他不但无法生存，而且会自取灭亡。”原来，他的论点不是凭空而起，而是对历代现实分析综合的升华！想通了其实不难理解，诸如所有的君主都希望落一个仁慈的美名，但比起坐视混乱从而危害整个社会的过分仁慈来说，能够创造秩序和统一的残酷实际上要仁慈多了。

天才的卢梭是自然之子。写作《社会契约论》的初衷，正是有感于本真的人在不合理社会中的异化。一如他在《社会契约论》中所叹息的，这些异化了的人“就像格老古斯的雕像一样，天气、大海和风暴已经大大地损毁了它的容貌，以至于它更像一头凶猛的野兽而不是一尊神”。什么样的原则能够引导近代民族摆脱堕落，走向澄明幸福的境界呢？他在书中这样回答：以一种新的契约形式来恢复和保障人的自由和平等，主权在于人民，政府当是主权体的公仆。这些指向封建专制制度和特权的尖锐的锋芒，为资产阶级法律制度的确立提供了理论基础，美国的《独立宣言》与法国的《人权宣言》，都把这些观点写了进去。

孟德斯鸠把他辽阔的视野、广博的学识、精辟的创见带进了《论法的精神》。什么精神呢？和同为启蒙思想家的卢梭有相似点，那就是从皇权向人权转化的历史时期中，人的价值、人的尊严与人的自由的精神！只是侧重点不同，一个偏于权，一个偏于法。行政、立法和司法三权分立、相互制衡，以充分保障公民权利的理论，是孟德斯鸠对民主社会机制的绝大贡献。《人权宣言》就直截了当地指出，没有三权分立就没有宪法。他著名的“地理说”，认为地理环境尤其是气候、土壤等因素与人的性格发生直接的关系，为法律所不可忽视，又展现着怎样的人性的光辉！

好释梦的弗洛伊德，“是有史以来第一位正视人类心灵问题的人”。他打破了理性主义的传统，肯定了非理性因素在行为中的作用，换句话说，他把潜意识的概念引进到向被意识心理学所盘踞的领域。就其深广意义而言，他《精神分析引论》的影响遍及各个方面——心理学、医学、人类学、哲学以及文学艺术。

《国富论》何以维持它经久不衰的辉煌呢？作为政治经济学古典学派的创立者，亚当·斯密总结了近代初期各国资本主义发展的经验，对整个国民经济的运动过程做了系统的明白的描述，提出了自由放任的主张：自由经营，自由贸易，充分利用完全竞争的市场机制。书甫出版，就被有识之士把它和同年问世的《美国独立宣言》并列，称之为“产业自由宣言书”。迄今为止，斯密的经济自由主义和凯恩斯的国家干预主义，仍然是影响西方经济思潮与经济政策的两大思潮。

这些经典著作之能永不过时，常读常新，不仅因为它得出的结论，也在于它被推导出的过程。写作者既有强大的分析能力，能对他所触及的材料进行筛选；又有强大的综合能力，能按照新的和引人注目的方式将其重新组合。这种新的组合和升华，我们就谓之为创新！

还有英文呢，我们采用的是英汉对照的方式，篇幅短的《君主论》《社会契约论》全文对照，另外三本，为了保持其原貌，我们采取节译，重要的推导和结论，可说是一字不少。一边是中文，一边是英文对照；一边是文章精华，一边是双语培训，这样，你在阅读中的收效之大，就不言而喻了！


BOOK 1　On Laws in General


Chapter 1　On laws in their relation with the various beings

Laws, taken in the broadest meaning, are the necessary relations deriving from the nature of things; and in this sense, all beings have their laws; the divinity has its laws, the material world has its laws, the intelligences superior to man have their laws, the beasts have their laws　man has his laws.

Those who have said that a blind fate produced all the effects we see in this world have said a great absurdity; for what greater absurdity is there than a blind fate could have produced intelligent beings?

There is, then, a primitive reason; and laws are both the relations that exist between it and the different beings, and the relations of these various beings to each other.

God is related to the universe, as creator and preserver: the laws according to which he created are those according to which he preserves; he acts according to these rules because he knows them; he knows them, because he made them; he made them, because they are related to his wisdom and his power.

As we see that the world, formed by the motion of matter and devoid of intelligence, still continues to exist, its motions have invariable laws; and, if one could imagine another world than this, it would have consistent rules or it would be destroyed.

Thus creation, which appears to be an arbitrary act, presupposes rules as invariable as the fate claimed by atheists. It would be absurd to say that the creator, without these rules, could govern the world, since the world would continue to exist without them.

These rules are a consistently established relation. Between one moving body and another moving body, it is in accord with relations of mass and velocity that all the motions are received, increased, diminished or lost; every diversity is uniformity, every change is consistency.

Particular intelligent beings can have laws that they have made, but they also have


第一章　一般之法


第一节　法与存在物的关系

从最广泛的意义上讲，法是由存在物的性质产生出来的必然联系。在这个意义上，一切存在物都有其法。上帝有上帝的法，物质世界有物质世界的法；高于人类的“智灵”有他们的法，兽类有兽类的法，人类也有人类的法。

有人说，我们所能看见的世间的一切都是一种看不见的命运产生出来的。这种说法是极端荒谬的。如果说看不见的命运竟能创造“智能生物”，还有什么能比这更加荒谬的呢？

可见，确有一种根本的理性存在着。法就是这个根本理性与各种存在物之间的关系，同时也是各种存在物彼此之间的关系。

上帝是宇宙的创造者和保护者，这就是上帝与宇宙之间的关系。上帝创造世间万物时所依据的法则，就是他保护万物时所依据的法则。他依照这些法则行事，因为他熟知这些法则；他熟知这些法则，是因为他制定了这些法则；而他之所以制定这些法则，是因为这些法则与他的智慧和权力之间存在着联系。

我们认为，世界是物质运动形成的，是没有智能的东西，但是她却永恒地存在着。因此，世界的运动必然为某种不变的规律所左右。如果我们能够想象出另外一个世界的话，那么那个世界也一定有永恒的规律，否则那个世界就必然消亡。

因此，上帝创造世界虽然看起来是一种随意的行为，其实它背后存在着永恒的规律，就像无神论者所说的命数不变一样。如果说，没有这些规律，造物主还能统治世界的话，那必然是荒谬的，因为假如没有这些规律，世界将无法继续存在。

这些规律都是恒定不变的关系。在两个运动物体之间，一切运动的承载、增量、减量和消失，都取决于物体的质量与速度之间的关系：每一种不同，都有其同一性；每一种变化，都有其永恒性。

有些“智能生物”可能有自己创建的法律，但是他们也有一些法则不是他们创

some that they have not made. Before there were intelligent beings, they were possible; therefore, they had possible relations and consequently possible laws. Before laws were made, there were possible relations of justice. To say that there is nothing just or unjust but what positive laws ordain or prohibit is to say that before a circle was drawn, all its radii were not equal.

Therefore, one must admit that there are relations of fairness prior to the positive law that establishes them, so that, for example, assuming that there are societies of men, it would be just to conform to their laws; so that, if there were intelligent beings that had received some kindness from another being, they ought to be grateful for it; so that, if one intelligent being had created another intelligent being, the created one ought to remain in its original state of dependency; so that one intelligent being who has done harm to another intelligent being deserves the same harm in return, and so forth.

But the intelligent world is far from being so well governed as the physical world. For, though the intelligent world also has laws that are invariable by their nature, unlike the physical world, it does not follow its laws consistently. The reason for this is that particular intelligent beings are limited by their nature and consequently subject to error; furthermore, it is in their nature to act by themselves. Therefore, they do not consistently follow their primitive laws or even always follow the laws they give themselves.

It is not known whether beasts are governed by the general laws of motion or by a movement particular to themselves. Be that as it may, they do not have a more intimate relation with god than the rest of the material world has, and feeling is useful to them only in their relation to one another, either with other particular beings, or with themselves.

By the attraction of pleasure they preserve their particular being; by the same attraction they preserve their species. They have natural laws because they are united by feeling; they have no positive laws because they are not united by knowledge. Still, they do not invariably follow their natural laws plants, in which we observe neither knowledge nor feeling, better follow their natural laws.；

Beasts do not have the supreme advantages that we have; they have some that we do not have. They do not have our expectations, but they do not have our fears; they suffer death as we do, but without recognizing it; most even preserve themselves better than we do and do not make such a bad use of their passions.

Man, as a physical being, is governed by invariable laws like other bodies. As an intelligent

建的。在“智能生物”出现之前，这些法则就可能已经存在。因此他们之间就已经有了某种可能的关系，所以也就有了可能的法律。在法律制定之前，就已经有了可能公正的关系。如果说除了制定法所要求或禁止的东西之外，就无所谓公正不公正的话，那就等于说，在人们还没有画圆之前一切半径都是长短不一的。

因此，我们必须承认，在制定法建立了公正的关系之前，就已经有了公正关系的存在。例如，只要人类社会存在，遵守法律就是应当的；如果某些“智能生物”从另一生物那里接受了恩泽，他们就应当心存感激之情；如果某个“智能生物”创造了另一“智能生物”，被创造的“智能生物”就应该保持原有的依附关系；如果某一“智能生物”损害了另一“智能生物”，损害者就应该遭受同样的损害。

实际上，智能的世界远不如物质世界管理得那样好。因为智能的世界虽然也有其规律，且这些规律在性质上也是不可变的，但是智能的世界并不像物质的世界那样严格地遵循自己的规律。这是因为，一方面某些“智能生物”受到本性的限制，不免会犯错误；而另一方面，他们的本性驱使他们独立行动。所以，他们并不永远遵循他们基本的规律，他们甚至不遵守他们自己制定的法律。

野兽是受运动的一般规律支配还是受特殊的运动规律所支配，我们不得而知。不管怎样，兽类与上帝的关系决不比物质世界与上帝的关系亲密。对于兽类来说，感官只有在其与个别存在物的关系上或是在它们彼此之间的关系上，才有其意义。

由于欲望的诱惑，兽类保全了自己的生命；同样由于欲望的诱惑，它们保存了自己的种群。它们有自然法，因为它们是因本能而聚合的；它没有自己制定法，因为它们不是由知识而聚合的。它们也不会永恒地遵守它们的自然法则。倒是那些没有知识也没有感官的植物才严格遵守自然法则。

兽类没有我们所具有的优势，但是它们也拥有我们所没有的优势。它们没有我们的愿望，但是它们也没有我们的恐惧；它们像我们一样要死亡，但是它们并不知道什么是死亡；大多数兽类甚至比我们更注意保护它们自己，因为它们并不像我们那样滥用情欲。

人，作为实体性的生物，是和一切物体一样，受不变的规律支配着；但是作为

being, he constantly violates the laws god has established and changes those he himself establishes; he must guide himself, and yet he is a limited being; he is subject to ignorance and error as all finite intelligences; he loses even the imperfect knowledge he has. As a feeling creature, he falls subject to a thousand passions. Such a being could at any moment forget his creator; god has called him back to himself by the laws of religion. Such a being could at any moment forget himself; philosophers have reminded him of himself by the laws of morality. Made for living in society, he could forget his fellows; legislators have returned himself to his duties by political and civil laws.


Chapter 2　On the laws of nature

Prior to all these laws are the laws of nature, so named because they derive their force uniquely from the constitution of our being. To know them well, one must consider a man before the establishment of societies. The laws he would receive in such a state will be the laws of nature.

The law that impresses on us the idea of a creator and thereby leads us toward him is the first of the natural laws in importance, though not first in the order of these laws. A man in the state of nature would have the faculty of knowing rather than knowledge. It is clear that his first ideas would not be speculative ones; he would think of the preservation of his being before seeking the original of his being. Such a man would at first feel only his weakness; his timidity would be extreme, and as for evidence, if it is needed on this point, savages have been found in forests; everything makes them tremble, everything makes them flee.

In this state, each feels himself inferior; he scarcely feels himself an equal. Such men would not seek to attack one another, and peace would be the first natural law.

Hobbes gives men first the desire to subjugate one another, but this is not reasonable. The idea of empire and domination is so complex, and depends on so many other ideas, that it would not be the one they would first have.

Hobbes asks, if men are not naturally in a state of war, why do they always carry arms and why do they have keys to lock their doors? But one feels that what can happen to men only after the establishment of societies, which induced them to find motives for attacking others and for defending themselves, is attributed to them before that establishment.

Man would add the feeling of his needs to the feeling of his weakness. Thus another natural law would be the one inspiring him to seek nourishment.

“智能生物”，人却不断地践踏上帝制定的法则，甚至更改自己制定的法律。人必须控制自己的行为，尽管人是有局限性的，就像其他智能生物一样，免不了出错，有时也会显得无知，甚至会连粗浅知识也丧失殆尽。作为有感情的动物，人受到多种情欲的支配。这样的生物，可能随时忘却自己的创造者，所以上帝通过宗教的法则把他招回上帝的身边。这样的生物，也可能随时会忘却自己，所以哲学家通过道德的法则规劝他。虽然人生来是要生活在社会中的，他也可能忘记社会上的其他人，所以立法者要通过政治和民事的法律，使他意识到自己的社会责任。


第二节　自然之法

在上述规律产生之前就存在着的，是自然法。之所以称其为自然法是因为其法的力量完全来源于我们生命的本质。为了更深入地认识自然法，我们必须考察社会建立之前的人类。人类在这样一种状态下所接受的法则就是自然法。

自然法把“造物主”这一概念植入我们的大脑里，引导我们归向他。这是自然法最重要的一条，尽管不是第一条。在自然状态下，人应该先有获得知识的能力，才可能真正获得知识。显然，人类最初的思想是无思辨性可言的：他应当是先想着如何保护自己的生命，然后才有可能去探究生命的起源。这样的一个人首先感到的是自己的软弱和无助。他应该是极端地恐惧和怯懦。（如果这一点还需要证实的话，）可以看看在森林中发现的野蛮人类：任何响动都会使他们浑身发抖，四散奔逃。

在这种状态下，人会觉得卑微，不会在意什么平等，更不会相互攻击。所以，自然法的第一条就是和平。

霍布斯认为，人类最初的欲望是相互征服，这不可能符合事实。权力和统治的思想都是极其复杂的，而且依赖于许多其他的观念，所以不可能是人类最初的思想。

霍布斯问：“人类最初要不是处于战争状态的话，为什么要时刻随身带着武器呢？为什么还要锁门拿钥匙呢？”这还不明显吗？霍布斯把只有社会建立以后才能发生的事情强加在社会建立以前的人类身上了。只有社会建立以后，人类才有了攻击和自卫的动机。

人类在感到软弱的同时，也认识到自己的需求。所以自然法则第二条就是激发人类去觅食。

I have said that fear would lead men to flee one another, but the marks of mutual fear would soon persuade them to approach one another. They would also be so inclined by the pleasure one animal feels at the approach of another animal of its kind. In addition, the charm that the two sexes inspire in each other by their difference would increase this pleasure, and the natural entreaty they always make to one another would be a third law.

Beside feelings, which belongs to men from the outset, they also succeed in gaining knowledge; thus they have a second bond, which other animals do not have. Therefore, they have another motive for uniting, and the desire to live in society is a fourth natural law.


Chapter 3　On positive laws

As soon as men are in society, they lose their feeling of weakness; the equality that was among them ceases, and the state of war begins.

Each particular society comes to feel its strength, producing a state of war among nations. The individuals within each society begin to feel their strength; they seek to turn their favor the principal advantages of this society, which brings a state of war among them.

These two sorts of states of war bring about the establishment of laws among men. Considered as inhabitants of a planet so large that different peoples are necessary, they have laws bearing on the relation that these peoples have with one another, and this is the RIGHT OF NATIONS. Considered as living in a society that must be maintained, they have laws concerning the relation of between those who govern and those who are governed, and this is the POLITICAL RIGHT. Further, they have laws concerning the relation that all citizens have with one another, and this is the CIVIL RIGHT.

The right of nations is by nature founded on the principle that the various nations should do to one another in times of peace the most good possible, and in times of war the least ill possible, without harming their true interests.

The object of war is victory; of victory, conquest; of conquest, preservation. All the laws that form the right of nations should derive from this principle and the proceeding one.

All nations have a right of nations, and even the Iroquois, who eat their prisoners, have one. They send and receive embassies, they know rights of war and peace: the trouble is that their right of nations is not founded on true principles.

In addition to the right of nations, which concerns all societies, there is a political right for each one. A society could not continue to exist without a government." The union of all individual strength, " as Gravina aptly says, "forms what is called the POLITICAL STATE. "

我发现，畏惧使人相互逃避，但是相互的畏惧也使人相互亲近。而且，一个动物当同类的另一动物走近时所感受到的那种愉悦，也促使他们相互亲近。另外，两性由于彼此之间的差异相互吸引。这种自然的相互亲近就构成了自然法则的第三条。

人类除了动物的本能之外，还能获得知识。这样，人与人之间便产生了第二种联系，这是其他动物所不具备的。因此，他们又有了一个结合的动机；愿意过社会生活，这就是自然法则的第四条。


第三节　人为之法

社会出现以后，人类不再感到软弱。人与人之间的平等消失了，战争状态便开始了。

每一个特殊的社会群体都开始意识到自己的力量，这样便产生了国家之间的战争状态。同样，社会中的某些个人也意识到自己的力量，而且试图把社会利益掠夺来自己享用，这就形成了人与人之间的战争状态。

由于这两种不同的战争状态，人类的法律便出现了。偌大的一个星球，又有这么多的民族，也就必然产生不同的国家。国家之间相互交往需要法律，这就是“国际法”。社会要维持下去，作为社会的成员，统治者和被统治者之间的关系上也应该有法律制约，我们称为“政治法”。调整人与人之间的相互关系也应该有法律，那就是“市民法”。

国际法就是自然地建立在这样的原则之上的：在和平时期，不同的国家应该尽量谋求和促进各自的发展；在战争状态下，应该尽量减少破坏，不损害各自的切身利益。

战争的目的是胜利，胜利的目的是征服，而征服的目的是为了保全。从这一条原则和上一条原则中可以推出构成国际法的所有准则。

所有国家都有国际法，甚至吃食战俘的易洛魁人也不例外。国家都要派出和接受使节，了解战争与和平时期的权利。糟糕的是，他们的国际法不是建立在国际法的原则之上的。

除了国际法之外，每一个国家还有不同的政治法。任何社会如果没有一个政府是不可能存在的。格拉维那说得好：“一切个人力量的联合就形成了我们所谓的‘政治国家’”。

The strength of the whole society may be put in the hands of one alone or in the hands of many. Since nature has established paternal power, some have thought that government by one alone is most in conformity with nature. But the example of paternal power proves nothing. For, if the power of the father is related to government by one alone, then after the death of the father, the power of the brothers, or after the death of the brothers, the power of the first cousins, is related to government by many. Political power necessarily includes the union of many families.

It is better to say that the government most in conformity with nature is the one whose particular arrangement best relates to the disposition of the people for whom it is established.

Individual strengths cannot be united unless all wills are united. The union of these wills, as Gravina again aptly says, is what is called the CIVIL STATE.

Law in general is human reason insofar as it governs all the peoples of the earth; and the political and civil laws of each nation should be only the particular cases to which human reason is applied.

Laws should be so appropriate to the people for whom they are made that it is very unlikely that the laws of one nation can suit another.

Laws must relate to the nature and the principle of the government that is established or that one wants to establish, whether those laws form it as do political laws, or maintain it, as do civil laws.

They should be related to the physical aspect of the country; to the climate, be it freezing, torrid, or temperate; to the properties of the terrain, its location and extent; to the way of life of the peoples, be they plowmen, hunters, or herdsmen; they should relate to the degree of liberty that constitution can sustain, to the religion of the inhabitants, their inclinations, their wealth, their number, their commerce, their mores and their manners; finally, the laws are related to one another, to their origin, to the purpose of the legislator, and to the order of things on which they are established. They must be considered from all these points of view.

This is what I undertake to do in this work. I shall examine all these relations; together they form what is called THE SPIRIT OF THE LAWS.

I have made no attempt to separate political from civil laws, for, as I do not treat laws but the spirit of the laws, and as this spirit consists in the various relations that laws may have with various things, I have had to follow the natural order of laws less than that of these relations and of these things.

这种联合的力量可能操纵在某一个人或几个人的手中。有人认为，既然自然建立了父权，由一个人掌握政权就是非常自然的。但是，父权的例子证明不了什么。如果父亲的权力和单独一个人的统治有关的话，那么父亲死后兄弟们的权力，或者兄弟们死后堂表兄弟们的权力，也与几个人的统治有关系了。所以说，政治的权力必然包括几个家族的联合。

还不如说，一个民族所建立的政府，如果其政体的性质符合这个民族的特点，那才是最为合适的政府。

个人的力量，如果没有所有个人意志的联合，是不可能联合起来的。正如格拉维那所说，“这些意志的联合就是我们所谓的‘人民的国家’”。

一般来说，支配着地球上的所有居民的法律就是人类的理性；每个国家的政治法和民事法应该只是人类理性的具体体现。

为某国人民制订的法律，应该是非常适合该国人民的；如果说一个国家的法律能适合另外一个国家的话，那完全是一种巧合。

法律应该与业已建立或即将建立的政体的本质和原则相吻合。无论这些法律是为组成政体而制定的政治法规还是为维持政体而制定的民事法规。

法律应该与国家的自然状态相联系，与气候的冷、热、温和有关，与土地质量、位置、面积有关，与农夫、猎人、牧民等各种人的生活方式有关。法律应该与政体能承受的自由度有关系，与居民的宗教信仰、思想倾向、富有程度、人口数量、商业贸易以及风俗习惯相适应。最后，法律条款之间也有内在的联系，法律与其渊源、立法者的目的以及作为法律建立基础的事物的顺序也有关系。我们应该从所有这些方面对法律进行考察。

这就是我在这部书中要做的工作。我要考察和探究这些关系，因为这些关系综合起来就构成了我所说的“法的精神”。

我没有区分政治法规和民事法规，因为我探究的不是法律本身，而是法的精神。因为法的精神存在法律与各种事物的关系之中，所以我不需要遵循法律形成的先后顺序，但是我必须遵循法律与这些事物之间关系的顺序。

I shall first examine the relations that laws have with the nature and the principle of each government, and, as this principle has a supreme influence on the laws, I shall apply myself to understanding it well; and if I can once establish it, the laws will be seen to flow from it as from their source. I shall then proceed to other relations that seem to be more particular.

我首先要探讨法律与政体的本质和原则的关系。政体的原则对法律的制订有很大的影响，所以我必须进行深入彻底的研究。一旦我的论证得以确立，人们就可以看到，法律将像喷涌而出的泉水一样源源不断地形成。我接着讨论其他看起来比较特殊的关系。


BOOK 2　On Laws Deriving Directly from the Nature of the Government


Chapter 1　On the nature of the three varieties of governments

There are three kinds of government: REPUBLICAN, MONARCHICAL, and DESPOTIC. To discover their nature of each, the idea of them held by the least educated of men is sufficient. I assume three definitions, or rather, three facts: one, republican government is that in which the people as a body, or only a part of the people, has sovereign power; monarchical government is that in which one alone governs, but by fixed and established laws; whereas in despotic government, one alone, without rule, draws everything along by his will or his caprices.

That is what I call the nature of each government. One must see what laws follow directly from this nature and are consequently the first fundamental laws.


Chapter 2　On republic government and on laws relative to democracy

In a republic when the people as a body have sovereign power, it is a democracy. When the sovereign power is in the hands of a part of the people, it is then an aristocracy.

In a democracy the people are, in certain respects, the monarch; in other respects, they are the subjects.

They can be the monarch only through their votes that are their wills. The sovereign's will is the sovereign himself. Therefore, the laws establishing the right to vote are fundamental in this government. Indeed, it is as important in this case to regulate how, by whom, for whom, and on what issues votes should be cast, as it is in a monarchy to know the monarch and how he should govern.

Libanius says, that in Athens a foreigner who mingled in the people's assembly was punished with death. This is because such a man usurped the right of sovereignty.

It is essential to determine the number of citizens that should form assemblies; unless


第二章　源于政体性质之法律


第一节　三种政体的性质

政体有三种类型，即“共和政体”、“君主政体”和“专制政体”。其实再没有学识的人都足以弄清楚政体的本质。我给政体下了三种定义或者说假定了三种情况：共和政体是指全体人民或仅仅一部分人民掌握着国家的最高权力；君主政体是由一个人掌握国家政权，只不过要遵循已经建立并确定了的法律；而专制政体则是由单独一个人按照自己一个人的意志和反复无常的性情掌控国家的一切。

以上就是我所谈到的各种政体的性质。我们应该看到什么样的法律是从政体的本质直接产生出来的，这些法律便是最初的基本法律。


第二节　与共和政体和民主政治相关的法

在共和政体下，当全体人民掌握着国家的最高权力时，就是民主政治。而当国家的最高权力掌握在共和国的一部分人手中时，那就是贵族政治。

在民主政治里，人民在某些方面像是君主，而在某些方面又像是臣民。

只有通过选举，人民才能成为君主，因为只有选举才能体现人民的意愿。君主的意志就体现在君主的身上。在这种政治下，为确立人民选举权利而制定的法律，就是民主政治下的基本法律。在民主政体下的选举法，应该规定以什么方式，由谁、为谁、在什么事情上进行投票，这与在君主政体中要知道什么样的人才能成为君主，君主应该如何治理国家，是同样的重要。

李巴尼乌斯说，在雅典曾有一个异邦人混入了人民议会，他最终被处以死刑。这是因为这样一个异邦人篡夺了国家主人的权利。

确定组成议会的公民的数量是至关重要的事情。否则，人们就无法知道是全体

this is done it cannot be known if the people have spoken or only a part of the people. In Lacedaemonia, there had to be 10,000 citizens. In Rome, which started small and became great, Rome, made to endure all the vicissitudes of fortune, Rome, which sometimes had nearly all its citizens outside its walls and sometimes all Italy and a part of the world within them, the number was not determined; this was one of the great causes of its ruin.

A people having sovereign power should do for itself all it can do well, and what it cannot do well, it must do through its ministers.

Ministers do not belong to the people unless the people name them; therefore it is a fundamental maxim of this government that the people should name their ministers, this is, their magistrates.

The people, like monarchs and even more than monarchs, need to be guided by a council or senate. But in order for the people to trust it, they must elect its members, either choosing the members themselves, as in Athens, or establishing some magistrates to elect them as was occasionally the practice in Rome.

The people are admirable for choosing those to whom they should entrust some part of their authority. They have only to base their decisions on things of which they cannot be unaware and on facts that are evident to the senses. They know very well that a man has often been to war, that he has had such and such successes; they are, then, quite capable of electing a general. They know that a judge is assiduous, that many people leave the tribunal satisfied with him, and that he has not been convicted of corruption; this is enough for them to elect a praetor. They have been struck by the magnificence or wealth of a citizen; that is enough for them to be able to choose an aedile. All these things are facts that they learn better in a public square than a monarch does in his palace. But will the people know how to conduct the public business; will they know the places, the occasions, the moments, and profit from them? No, they will not.

If one were to doubt the people's natural ability to perceive merit, one would have only to cast an eye over that continuous serious of astonishing choices made by the Athenians and the Romans; this will doubtless not be ascribed to chance.

It is known that in Rome, though the people had given themselves the right to elevate plebeians to posts, they could not bring themselves to elect them; and in Athens, although, according to the law of Aristides, magistrates could be drawn from any class, Xenophon says that it never happened that the common people turned to those classes that could threaten

人民，还是一部分人民表达了自己的心声。在拉栖代孟，议会必须由一万人组成。但是在诞生于卑微而走向伟大的罗马，在注定要经历兴盛与衰亡的罗马，在有时候所有公民都在它的围墙之外，而有时候整个意大利和世界的一部分都在其围墙之内的罗马，我可以告诉你，组成议会的公民的数量从来没有固定过。这也正是罗马之所以最终走向毁灭的一个重大原因。

掌握国家最高权力的人民应该去做自己能够做好的一切事情。那些自己做不好的事情，应该请代理人去做。

如果那些代理人不是由人民指派的话，他们不能算是人民的代理人。因此，这种政体有一个根本性的准则：应该由人民自己指派自己的代理人，也就是官吏。

像君主们一样，人民有时甚至比君主更需要有一个参政院或者参议院来提供指导。但是为了可靠起见，其成员应该由人民来选择。或者像雅典那样，由人民直接进行选举，或者由人民指派的官员进行选举，罗马曾多次采用这种做法。

人民很荣幸选派他们的代理人，并将需要委托的部分权力赋予这些代理人。人民只需要依据他们掌握的情况，看到、听到的一些事情就可以做出决定。他们知道哪些将领常去征战沙场，有过哪些战绩，获得过哪些功勋，所以他们很善于选择将领。他们知道哪位法官工作勤勤恳恳，许多从法院回来的人都对他感到满意，人民还知道谁从来没有接受贿赂的嫌疑。人民所了解到的这些情况就足以帮助他们选择一位法官了。当人民被某位公民的慷慨大度而感动，或对他的财富感到惊讶时，已足以使人民选择他去做市政官员了。人民在公共场所比君主在深宫里更能清楚地了解这些情况。但是人民因此就能处理公共事务，知道哪些场所、把握哪些机会和时机并加以利用吗？不，回答是否定的，他们并不懂得这一切。

如果对人民判别一个人品行和功劳的能力有所怀疑的话，只需要看一看雅典人或者罗马人所做出的一系列让人叹为观止的选择，就足以令人信服，我们谁也不会认为这些选择是偶然的。

众所周知，在罗马，虽然人民被赋予提升平民担任公职的权利，但是他们从来没有选择过任何一个平民。在雅典，虽然按照阿里斯底德的法律，可以从社会的各个阶层提拔官吏，但是据色若芬说，从来就没有发生过平民老百姓要求担任与拯救民生以及获取荣誉息息相关的任何职务。

their well-being or glory.

Just as most citizens, who are competent enough to elect, are not competent enough to be elected, so the people, who are sufficiently capable to call others to account for their management, are not suited to manage by themselves.

Public business must proceed, and proceed at a pace that is neither too slow nor too fast. But the people always act too much or too little. Sometimes with a hundred thousand arms they upset everything; sometimes with a hundred thousand feet they move only like insects.

In the popular state, the people are divided into certain classes. Great legislators have distinguished themselves by the way they have made this division, and upon it the duration and prosperity of democracies have always depended.

Servius Tullius followed the spirit of aristocracy in the composition of his classes. In Livy and Dionysius of Halicarnassus, we see how he put the right to vote into the hands of the principal citizens. He divided the people of Rome into one hundred and ninety-nine centuries, forming six classes. He put the rich man, but in smaller numbers l into the first centuries; he put the less rich, but in larger numbers, into the following ones; he put the entire throng of the poor into the last century; and, since each century had only one voice, it was means and wealth that had the vote rather than person.

Solon divided the people of Athens into four classes. Guided by the spirit of democracy, he made these classes in order to specify not those who were to elect but those who could be elected; and leaving to the citizens the right to elect, he wanted them to be able to elect judges from each of those four classes but magistrates from the first three only, where the well-to-do citizens were found.

Just as the division of those having the right to vote is a fundamental law in the republic, the way of casting the vote is another fundamental law.

Voting by lot is in the nature of democracy; voting by choice is in the nature of aristocracy.

The casting of lots is a way of electing that distresses no one; it leaves to each citizen a reasonable expectation of serving his country.

But as it is imperfect by itself, the great legislators have outdone each other in regulating and correcting it.

In Athens, Solon established that all military posts would be filled by choice but that senators and judges would be elected by lot.

虽然大多数的公民有足够的能力去选举别人，但是他们还不具备被选举从政的能力。同样，人民有足够的能力听取别人关于公共事务处理情况的报告，但还不足以自己去处理这些事务。

公共事务必须处理，而且要按照一定的速度，不能太快，也不能太慢。但是人民的行动往往不是过于积极，就是过于消极。虽然十万只手臂有时候可以推翻一切，但是十万只脚有时候却只能像昆虫那样爬行或者蠕动。

在民主政治制度下，人民一般被划分为不同的若干等级。伟大的立法者通过这种等级划分的方式使他们扬名天下。当然，民主政治的持续繁荣和发展与等级的划分息息相关。

塞尔维乌斯·图里斯是按照贵族政治的精神进行他的等级划分的。我们在李维和狄欧尼西乌斯·哈里卡拿斯的作品里，可以看到他是怎样把选举的权利赋予那些高等级的公民的。他把全体罗马的人民分为六个等级，一百九十三个“百人团”。他把人数较少的最富有的人放在最高级别的一些团队里，把人数较多而不那么富有的人放在其次的一些团队中，把所有的赤贫大众放在最后一个团队里。因为一个“百人团”只有一票，与其说是人在参加选举，还不如说是资产与财富在进行选举。

梭伦把雅典人划分为四个等级。他的这一划分是本着民主政治的精神进行的，其目的不在于以此规定哪些人应该参加选举，而是要规定哪些人应该具有被选举权。他使每一位公民都拥有选举权，四个等级中任意一个等级里都可以选举产生“法官”，但是只有前面的三个等级中，也就是完全由富有的公民构成的几个等级中，才能选举产生“官吏”。

在共和政体中，有选举权的人的划分是一项基本法律。那么规定选举方式的法律也是一项基本法律。

用“抽签”的方式选举具有民主政治的性质，而用“选择”的方式进行选举具有贵族政治的性质。

“抽签”的选举方式不会使任何人感到痛苦，它让每个公民都有一种为国家服务的愿望。

不过，由于这种选举方式本身有缺陷，伟大的立法者们总是竭力地对其修正，使其规范。

在雅典，梭伦规定：所有军事职务都由“选择”方式任命；所有参议员、法官则由“抽签”方式选举产生。

He wanted the civil magistrates that required great expenditures to be given by choice and the others to be given by lot.

But in order to correct the vote by lot, he ruled that one could elect only from the number of those who presented themselves, that he who had been elected would be examined by judges, and that each judge could accuse him of being unworthy; this derived from both lot and choice. On completing his term, the magistrates had to go through a second judgment regarding the way in which he had conducted himself. People without ability must have been very reluctant to offer their names to be drawn by lot.

The law that determines the way ballots are cast is another fundamental law in democracy. Whether the votes should be public or secret is a great question. Cicero writes that the laws that made them secret in the late period of the Roman republic were one of the major causes of its fall. Given that this practice varies in different republics, here, I believe, is what must be thought about it.

When the people cast votes, their votes should no doubt be public, and this should be regarded as a fundamental law of democracy. The lesser people must be enlightened by the principal people and subdued by the gravity of certain eminent men. Thus in the Roman republic all was destroyed by making the votes secret; it was no longer possible to enlighten a populace on its way to ruin. But votes cannot be too secret in an aristocracy when the body of nobles casts the votes, or in a democracy when the senate does so, for here the only issue is to guard against intrigues.

Intrigue is dangerous in a senate; it is dangerous in a body of nobles; it is not dangerous in the people, whose nature is to act from passion. In states where the people have no part in the government, they become as inflamed for an actor as they would for public affairs. The misfortune of a republic is to be without intrigues, and this happens when the people have been corrupted by sliver; they become cool, they grow fond of sliver, and they are no longer fond of public affairs; without concern for the government or for what is proposed there, they quietly await their payments.

Yet another fundamental law in democracy is that the people alone should make laws. However, there are a thousand occasions when it is necessary for the senate to be able to enact laws; it is often even appropriate to test a law before establishing it. The constitutions of Rome and Athens were very wise. The decrees of the senate had the force of law for a year; they became permanent only by the will of the people.

梭伦还规定：需要耗费巨额费用的文职官员由“选择”方式选举任命，其余的文官都由“抽签”方式选举产生。

为了修正“抽签”选举方式的弊病，他还规定，只能从自荐的人们中间筛选；中选的人还得由评判员进行审查，而且每一位评判员都有权对他是否适合这一职位提出质疑。这样一来，就把“抽签”与“选择”两种选举方式有机地结合了起来。当官员任期届满时，必须就他在任期内的品行和表现再次接受评价。没有能力的人，在自荐抽签选举时，往往特别不愿意提出自己的名字。

在民主政治里，规定投票方式的法律同样也是一项基本的法律。选举应该是公开进行，还是秘密进行，是一个重大的问题。西塞罗认为，在罗马共和国末期，那些规定选举应秘密进行的法律正是罗马最终走向灭亡的一个重要原因。但是秘密投票方式在不同的共和国里也有不同的做法，我认为，这正是我们必须认真思考和研究的东西。

毫无疑问，人民在行使其选举权时，投票应该是公开进行的，这应该看做是民主政治的一项基本法律。普通民众应该受高等级人士的指导，并接受某些著名人物的庄严态度的约束。在罗马共和国时期，投票都是秘密进行的，这一切都被破坏了。民众已经误入歧途，再去指导已经不可能有什么效果了。而在贵族政治里，选举由贵族团体投票进行；在民主政治里，选举由参议院投票进行。其目的只有一个，就是为了防止阴谋诡计。所以说，选举不能在过于隐秘的状态下进行。

对于参议院，阴谋诡计是非常危险的；对于贵族团体，阴谋诡计也同样是危险的。但是对于人民而言，情况就大不一样了，因为人民往往是依据感情行事的。在人民不参与国家事务管理的国家里，我们经常可以看到，他们为了一个演员而狂热，就像为了国家的利益而狂热一样。一个共和国的不幸，可能就发生在没有了阴谋诡计的时候。人民被金钱收买以后就会出现这样的情形。人民变得非常冷漠，不再热衷于国事，也不关心政府的行为，只是悠闲地等着他们可以得到的报酬。

所以，民主政治还有一项基本的法律：只有人民才有权力制定法律。当然，在很多情况下也有必要赋予参议院制订法律的权力。一条法律应该先试行一段时间以后再投入实施，这样才是比较妥当的。罗马和雅典的政治体制都是比较合理的。参议院做出的决议只有一年的效力，这些决议只有得到人民的认可以后才能成为永久性的法律。


Chapter 3　On laws relative to the nature of aristocracy

In aristocracy, sovereign power is in the hands of a certain number of persons. They make the laws and see to their execution, and the rest of the people mean at best no more to these persons than the subjects in a monarchy mean to the monarch.

Voting should not be by lot; this would have only drawbacks. Indeed, in a government that has already established the most grievous distinctions, though a man might be chosen by lot, he would be no less odious for it; the noble is envied, not the magistrate.

When there are many nobles, there must be a senate to rule on the affairs that the body of nobles cannot decide and to take the preliminary steps for those on which it decides. In the latter case, it may be said that aristocracy is, in a way, in the senate, that democracy is the body of nobles, and that the people are nothing.

It is a very fine thing in an aristocracy for the people to be raised from their nothingness in some indirect way; thus, in Genoa, the Bank of St George, administered largely by the principal men among the people, gives the people a certain influence in government, which brings about their whole prosperity.

Senators should not have the right to fill vacancies in the senate; nothing would be more likely to perpetuate abuses. In Rome, which was a kind of aristocracy in its early days, the senate did not name replacements; new senators were named by the censors.

When an exorbitant authority is given suddenly to a citizen in a republic, this forms a monarchy or more than a monarchy. In monarchies, the laws have protected the constitution or have been adapted to it; the principle of the government checks the monarch ; but in a republic when a citizen takes exorbitant power, the abuse of this power is greater because the laws, which have not foreseen it, have done nothing to check it.

The exception to this rule occurs when the constitution of the state is such that it needs magistracy with exorbitant power. Such was Rome with its dictators, such is Venice with its state inquisitors; these are terrible magistracies which violently return the state to liberty. But how does it happen that the magistracies are so different in these two republics? It is because, whereas Venice uses its state inquisitors to maintain its aristocracy against the nobles, Rome was defending the remnants of its aristocracy against the people. From this it followed that the dictator in Rome was installed for only a short time because the people act from impetuosity and not from design. His magistracy was exercised with brilliance, as the issue was to intimidate, not to punish, the people; the dictator was created for but a single


第三节　与贵族政治性质相关的法

在贵族政体中，国家的最高权力掌握在某一部分人的手中。他们既制定法律，也执行法律。其他广大的民众，对于这些人而言，最多不过像君主政体中的臣民对于君主一样。

贵族政体下的选举不能通过抽签进行，因为这种选举方式只能带来弊端。实际上，在一个建立了严格等级制度的政府里，即使实行抽签选举，也不能减少人们的厌恶感，因为人们憎恶的是贵族阶层而不是官吏。

既然贵族团体的人数较多，就需要一个参议院去处理贵族团体所无法处理的事务，或者筹划贵族团体所要决定的事情。在这种情况下，我们可以说在一定程度上，在参议院里实行的是贵族政治，而在贵族团体中实行的则是民主政治，人民在这里则无足轻重。

如果普通民众能通过某种间接的方式获得一定的地位，对于贵族政体来说，则是一件极好的事情。比如，热那亚的圣乔治银行，主要是由人民中的精英人物来经营，人民在政府事务的处理上也有一定的影响，这样一来，热那亚也得以繁荣发展。

参议院的议员决不应该有权补充其成员的缺额。这样会使滥用职权的现象长期存在。罗马早期实行的就是一种贵族政体，当时参议员就不得提名补充其成员的缺额，新的参议员都是由监察官任命的。

在共和国里，如果一个公民突然得到过高的权力，就会发生君主政体下或者更甚于君主政体下发生的某些情况。在君主政体的国家里，有保护这种政体或者适应这种政体的法律，君主受政体原则的制约。但是在共和国里，当一个人突然取得太大的权力时，则滥用这种权力的可能性就会更大，因为法律没有预见到这一点，也就不可能有任何制约的措施。

不过，这条规律有一个例外。当一个国家的政治体制需要有一个具有非常权力的长官时，就应该另当别论了。罗马的独裁执政官们是如此，威尼斯的国家审理官们也是如此。这些可怕的官职，以暴力的方式使国家重新走向自由。但是为什么这些官职在这两个共和国会有如此巨大的差异呢？这是因为罗马是要保卫贵族政治的残余，是与人民为敌；而威尼斯则是要利用其国家审理官维持贵族政治，则与贵族作对。所以，罗马的独裁统治不可能持续多么长久，因为人们不是按计划而是依靠热情而采取行动的。因此，独裁官应该具有骇人的权力，因为其目的只是为了恐吓人民，而不是要真正惩罚人民。独裁执行官往往是为某一具体的事务而设立的，而

affair and had unlimited authority with regard to that affair alone because he was always created for unforeseen cases. In Venice. however. there must be a permanent magistracy: here designs can be laid, followed, suspended, and taken up again ; here too, the ambition of one alone becomes that of a family, and the ambition of one family, that of several. A hidden magistracy is needed because the crimes it punishes, always deep-seated, are formed in secrecy and silence. The inquisition of this magistracy has to be general because its aim is not to check known evils but to curb unknown ones. Finally, the Venetian magistracy is established to avenge the crimes it suspects, whereas the Roman magistracy used threats more than punishments, even for those crimes admitted by their instigators.

In every magistracy, the greatness of the power must be offset, by the brevity of its duration. Most legislators have fixed the time at a year; a longer term would be dangerous, a shorter one would be contrary to the nature of the thing. Who would want thus to govern his domestic affairs? In Ragusa, the head of the republic changes every month; the other officers, every weeks; the governor of the castle, every day. This can take place only in a small republic surrounded by formidable powers that could easily corrupt petty magistrates.

The best aristocracy is one in which the part of the people having no share in the power is so small and so poor that the dominant part has no interest in oppressing it. Thus in Athens when Antipater established that those with less than two thousand drachmas would be excluded from the right to vote, he formed the best possible aristocracy, because this census was so low that it excluded only a few people and no one of any consequence in the city.

Therefore, aristocratic families should be of the people as far as possible. The more an aristocracy approaches democracy, the more perfect it will be, and to the degree it approaches monarchy the less perfect it will become.

Most imperfect of all is the aristocracy in which the part of the people that obeys is in civil slavery to the part that commands, as in the Polish aristocracy, where the peasants are slaves of the nobility.


Chapter 4　On laws in their relation to the nature of monarchical government

Intermediate, subordinate, and dependent powers constitute the nature of monarchical government; that is, of the government in which one alone governs by fundamental laws. I have said, intermediate, subordinate, and dependent powers; indeed, in a monarchy, the prince is the source of all political and civil power. These fundamental laws necessarily assume mediate channels through which power flows; for, if in the state there is only the mo-

且他们也只能在这一事务上有绝对的权力。因为这种官职是专门为某些未曾预料的突发事件设立的。然而在威尼斯，情况恰好与此相反，那里需要设置一个永久性的官职。通过这样一名执政官就可以初创、实施、中断和恢复种种的计划。这样，一个人的野心可能变成了一个家族对名利的欲望，而这种家族对名利的欲望可能蔓延并演变成许多家族的野心。因此，这一官职必须是隐蔽的，因为他要惩处的罪行往往是秘密的、在不声不响中进行的。这一官职关注的面应该是广泛的，因为它不是要纠正人们已经知道的罪行，而是要预防那些人们还不知道的罪行。总之，威尼斯法官的设立是为了惩处怀疑已经犯有的罪行；而在罗马，法官使用恐吓的手段多于使用惩罚的手段，甚至对那些罪犯已经公开承认的罪行也是如此。

任何一种官职，如果权力很大，任期就应该较短。多数的立法者都把官职的任期定为一年。如果长于一年，就会有危险；但是如果短于一年，又违背了管理的特点。能有人这样管理自己家庭的事务吗？在腊古扎，共和国的元首一个月更换一次，其余的官吏每个星期轮换一次，城堡的首领更是每天换一次。但是，只有处于可怕的强国包围之中的小共和国里才会发生这样的情形，因为这些强国很容易就会把这些小官吏给腐蚀收买了。

最理想的贵族政治是，不能参与国家事务管理的这部分人不仅数量极小而且特别贫穷，占主导地位的那部分人甚至都没有兴趣去压迫他们。由于这个缘故，当雅典的安提帕特儿规定没有两千得拉姆币的人不得参与选举时，他可能通过这种方式建立起了最为理想的贵族政体。因为参与选举要求的资格很低，只有极少数人被排除，城市中略有身份和地位的人都不在排除之列。

因此，贵族家庭应该力求实现贫民化。贵族政治越是接近民主政治，就越显得完善；与之相反，越是接近君主专制，贵族政治就越不完美。

但是，最不完善的贵族政治，莫过于处于服从地位的那部分人是处于统治地位那部分人的私人奴隶。例如，在波兰的政治体制下，农民就是贵族的奴隶。


第四节　法律与君主政体性质的关系

君主政体的性质由“中间”、“附属”和“依赖性”的权力特征构成。换言之，君主政体的性质，指单独的一个人依照基本法律治理国家的性质。我之所以说“中间”、“附属”、“依赖”性的权力，那是因为实际上，在君主政体中，君主是一切政治和民事权利的源泉。有了基本法律，就有必要通过“中间的渠道”去行使权力。如果单凭一个单独的个人一时的、反复无常的意志治理国家的话，那在这个国家里

mentary and capricious will of one alone, nothing can be fixed, and of course there is no fundamental law.

The most natural intermediate and subordinate power is that of the nobility. In a way, nobility is the essence of a monarchy, whose fundamental maxim is: No monarch, no nobility; no nobility, no monarch: rather, one has a despot.

In a few European states, some people had imagined abolishing all the justices of the lords. They did not see that they wanted to do what the Parliament of English did. If you abolish the prerogatives of the lords, clergy, nobility, and towns in a monarchy, you will soon have a popular state or else a despotic state.

For several centuries the tribunals of a great European state have been constantly striking down the patrimonial jurisdiction of the lords and the ecclesiastical jurisdiction. We do not want to censure such wise magistrate, but we leave it to be decided to what extent the constitution can be changed in this way.

I do not insist on the privileges of ecclesiastics, but I would like their jurisdiction to be determined once and for all. It is a question of knowing not if one was right in establishing it but rather if it is established, if it is a part of the country's laws, and if it is relative to them throughout; if between two powers recognized as independent, conditions should not to be reciprocal; and if it is not all the same to a good subject to defend the prince's justice or the limits that his justice has always prescribed for itself.

To the extent that the power of the clergy is dangerous in republics, it is suitable in monarchies, especially in those tending to despotism. Where would Spain and Portugal have been, after the loss of their laws, without the power that alone checks arbitrary power? Ever a good barrier when no other exists, because, as despotism causes appalling ills to human nature, the very ill that limits it is a good thing.

Just as the sea, which seems to want to cover the whole earth, is checked by the grasses and the smallest bits of gravel on the shore, so monarchs, whose power seems boundless, are checked by the slightest obstacles and submit their natural pride to supplication and prayer.

In order to favor liberty, the English have removed all the intermediate powers that formed their monarchy. They are quite right to preserve that liberty; if they were to lose it, they would be one of the most enslaved peoples on earth.

Mr. Law, equally ignorant of the republican and of the monarchical constitutions, was one of the greatest promoters of despotism that had until then been seen in Europe. Besides

什么东西都不可能固定下来，也就不存在任何基本的法律。

最自然的“中间”、“附属”的权力是贵族团体的权力。从某种意义上讲，贵族是君主政体的要素。君主政体的基本原则是：没有君主，就没有贵族；没有贵族，也就没有君主。在没有贵族的君主国家里，君主就会变成暴君。

在欧洲一些国家里，有人曾经试图剥夺贵族的一切司法权。其实他们还没有明白，他们所努力要做的，英国的议会已经做过了。在君主国家里，如果废除了贵族、僧侣阶层、达官显贵以及城市官吏的特权，那结果不是变成了平民政治，就是变成了专制政体。

几个世纪以来，欧洲某个大国的法院无休止地抨击着贵族世袭遗产和教会财产的裁判权。我们无意批评那些明智的法官们，但是我们要让大家判断一下，采用这样的方法，到底能在多大程度上改变一个国家的政治体制。

我并不是要袒护僧侣的特权，我只是希望能一次性地明确界定他们的权限。问题并不在于对僧侣的权限的界定是否合理，而是他们的权限是否已经确立；其权限是否已经成为国家法律的一部分，并且是否与法律的各个部分相适应；在人们认为彼此独立的两种权力之间，是否就不应该存在相互关联的种种条件。作为一个安分的臣民，是否就有义务和责任保卫君主的司法权，或者维护自古以来君主司法权就已经确立的种种界定。

僧侣的权力对于共和国来说是非常危险的，但对于君主国来说，特别是对于那些倾向于专制政体的君主国，却是非常必要的。西班牙和葡萄牙自从它们的法律遭到破坏以后，如果没有这个唯一能够制止这种专横的权力的话，两国会变成什么样呢？只要能制止专横，它本身就是有益的。因为专制政体会给人类带来可怕的灾难，只要能制止专制，即使是有害的东西，此时对人民来说也是有益的。

汪洋大海，看起来似乎要淹没整个大地，却被岸边散乱的杂草和石子挡住了；君主的权力似乎是无边无际的，但是他们在微小的障碍面前却止住了脚步，他们的骄横在怨言和祈祷面前屈服了。

英国人，为了维护自由，铲除了构成君主政体的一切中间权力。他们保护自由是非常正确的；但是如果他们失去了自由，就会变成世界上最受奴役的民族之一。

劳威先生由于对共和政体和君主政体蒙昧无知，所以在欧洲大肆推崇专制政体，而且成为欧洲有史以来专制政体的最大的倡导者。除了在他的指导下所做的粗暴

the changes he made, which were so abrupt, so unusual, and so unheard of, he wanted to remove the intermediate ranks and abolish the political bodies; he was dissolving the monarchy by his chimerical repayments and seemed to want to buy back the constitution itself.

It is not enough to have intermediate ranks in a monarchy; there must also be a depositary of the laws. This depositary can only be in the political bodies, which announce the laws when they are made and recall them when they are forgotten. The ignorance natural to the nobility, its laxity, and its scorn for civil government require a body that constantly brings the laws out of the dust in which they would be buried. The prince's council is not a suitable depository. By its nature it is the depository of the momentary will of the prince who executes, and not the depository of the fundamental laws. Moreover, the monarch's council constantly changes; it is not permanent; it cannot be large; it does not sufficiently have the people's trust: therefore, it is not in a position to enlighten them in difficult times or to return them to obedience.

In despotic states, where there are no fundamental laws, neither is there a depositary of laws. This is why religion has so much force in these countries; it forms a kind of permanent depositary, and if it is not religion, it is customs that are venerated in the place of laws.


Chapter 5　On laws relative to the nature of the despotic state

A result of the despotic power is that the one man who exercises it has it likewise exercised by another. A man whose five senses constantly tell him that he is everything and that others are nothing is naturally lazy, ignorant, and voluptuous. Therefore, he abandons the public business. But, if he entrusted this business to many people, there would be disputes among them; there would be intrigues to be the first slave; the prince would be obliged to return to administration. Therefore it is simpler for him to abandon them to a vizir who will instantly have the same power as he. In this state, the establishment of a vizir is a fundam ental law.

It is said that a certain pope, upon his election, overcome with his inadequacy, at first made infinite difficulties. Finally, he agreed to turn all matters of business over to his nephew. He awestruck and said, "I would never have believed that it could be so easy." It is the same for the princes of the East. When, from that prison where eunuchs have weakened their hearts and spirits and have often left them ignorant even of their estate, these princes are withdrawn to be put on the throne, they are stunned at first; but when they have appointed a vizir, when in their seraglio they have given themselves up to the most brutal pas-

的、罕见的、闻所未闻的变革之外，劳威先生要铲除一切的中间阶级、消灭他们所有的政治团体。他用不实的钞票为报酬，收回贵族们的土地，他好像有心要赎回君主政体似的。

在一个君主国家里，仅有中间阶级是不够的，还应该有一个法律的保护机构。充当这个保护机构的，只能是某些政治集团中的人组成的团体。在法律制订以后，他们颁布法律；在法律被淡忘时，他们唤起人们对法律的记忆。贵族无知、怠惰和轻视民政，就需要一个政治团体，不断地从尘埃中把将要被掩埋的法律抢救出来。君主的枢密院不是一个合适的保卫机构。从本质上讲，枢密院只．是在位君主一时意志的保卫机构，而不是基本法律的捍卫机构。而且，君主的枢密院不断更换，也不是一个常设的机构；其组成人数也不可能太多，在人民中间也缺乏信任。所以，枢密院不可能在非常时期教导人民，也不可能使人民愿意归顺。

在专制国家里，没有基本的法律，当然也不可能有法律的捍卫机构。所以，宗教在这些国家里才有如此大的影响力，成为一种永久性的保护力量。如果不是宗教所起的作用，在君主国中人们所尊重的，就不再是法律而是习惯。


第五节　与专制政体性质有关的法律

由于专制权力性质的原因，拥有专制权力的君主甚至也用一个单独的个人代替他行使权力。如果一个人的所有感官不断地告诉他自己，“你就是一切，别人什么也不是”，这个人必然会变得懒惰、愚昧、沉湎于淫乐，结果他会完全放纵自己，不理政务。但是，如果他把管理国家的事务交给几个人去做，这几个人之间就会发生纠纷。他们每个人都阴谋成为他的第一奴才，这样君主又不得不重新亲自处理政务。所以，最简单的办法是将他的权力委托给一个宰相。当然，宰相应该与他拥有几乎同样的权力。在这样的国家里，宰相的设置就是一条基本法律。

据说有一个人被选为教皇，他认为自己缺乏能力，起初极力推辞。但是后来他接受了这一职位，把所有事务都交给他的侄子去做。他就职不久，就十分惊讶地说：“我根本没有想到，教皇是这么好当。”东方的君主也是一样，他们整日蛰居在监狱一般的深宫里，太监使他们的身心颓废，使得他们甚至不知道他们自己的身份。当人们把他们推上王位时，他们开始会非常地惊讶；但是当他们委任了宰相以后，

sions, when in the midst of a downtrodden court they have follow their most foolish caprices, they would never have believed that it could be so easy.

The more extensive the empire, the larger the seraglio, and the more, consequently, the prince is drunk with pleasures. Thus, in these states, the more peoples the prince has to govern, the less he thinks about government; the greater the matters of business, the less deliberation they are given.

他们就开始在后宫中尽情地放纵最原始的情欲，在腐败的朝廷里听凭他们愚蠢、反复无常的癖好为所欲为，他们从来就没有想到当君主是如此容易。

帝国越是庞大，后宫也就越大，帝王也越是会沉湎于娱乐。因此，在这些国家里，君主要管理的臣民越多，他越是不思朝政；国家的事务越是繁多，他们越是疏于思考。


BOOK 3　On the Principles of the Three Governments


Chapter 1 The difference between the nature of the government and its principle

After having examined the laws relative to the nature of each government, one must look at those that are relative to its principle.

There is this difference between the nature of the government and its principle: its nature is that which makes it what it is, and its principle, that which makes it act. The one is its particular structure, and the other is the human passions that set it in motion.

Now, the laws should be no less relative to the principle of each government than to its nature. Therefore, this principle must be sought. I shall do so in this book.


Chapter 2　On the principle of the various governments

I have said that the nature of republican government is that the people as a body, or certain families, have the sovereign power; the nature of monarchical government is that the prince have the sovereign power, but that he exercises it according to established laws; the nature of a despotic government is that one alone governs according to his wills and caprices. Nothing more is needed for me to find their three principles: they derive naturally from this. I shall begin with republican government, and I shall first speak of the democratic government.


Chapter 3　On the principle of democracy

There need not be much integrity for a monarchical or despotic government to maintain or sustain itself. The force of the laws in the one and the prince's ever-raised arm in the other can rule or contain the whole. But in a popular state there must be an additional spring, which is VIRTUE.

What I say is confirmed by the entire body of history and is quite in conformity with the


第三章　三种政体的原则


第一节　政体的性质与政体原则的区别

在讨论了与每一种政体的性质相关的法律之后，应该探讨一下与每一种政体的原则相关的法律。

政体的性质和政体的原则有这样的一种区别：政体的性质是构成政体的东西，而政体的原则是使得政体运转的东西。一个是它的具体构架，另一个则是使其运转的人类的情感。

法律同政体的性质密切相关，法律也同样与政体的原则紧密关联。因此，我们必须研究政体的原则是什么，这正是我本章所要论述的内容。


第二节　各种政体的原则

我已经说过，共和政体的性质是，全体人民的全体或者是某几个家族掌握着国家的最高权力；君主政体的性质是，君主掌握国家的最高权力，但是他必须按照已经确立的法律来行使这一权力；专制政体的性质是，一个单独的个人根据自己的意志和随心所欲的癖好统治国家。三种政体的性质足以使我理解它们的原则，因为这些原则都是从他们的性质推演出来的。我先从共和政体开始，并首先讨论民主政治。


第三节　民主政治的原则

维持和支撑君主政体或专制政体并不需要太多的品德。君主政体有法律的力量，专制政体有君主永远高举的手臂，就可以统治、维护一切。但是，在一个贫民政治的国家里，还必须有一种原动力，也就是品德。

我所说的，其实已为整个人类历史所证实，也符合事物发展的规律。很明显，君

nature of things. For it is clear that less virtue is needed in a monarchy, where the one who sees to the execution of the laws judges himself above the laws, than in a popular government, where the one who sees to the execution of the laws feels that he is subject to them himself and that he will bear their weight.

It is also clear that the monarch who ceases to see to the execution of the laws, through bad counsel or negligence, may easily repair the damage; he has only to change his counsel or correct his own negligence. But in a popular government when the laws have ceased to be executed, as this can come only from the corruption of the republic, the state is already lost.

It was a fine spectacle in the last century to see the impotent attempts of the English to establish democracy among themselves. As those who took part in public affairs had no virtue at all, as their ambition was excited by the success of the most audacious one and the spirit of one fraction was repressed only by the spirit of another, the government was constantly changing; the people, stunned, sought democracy and found it nowhere. Finally, after much motion and many shocks and jolts, they had to come to rest on the very government that had been proscribed.

When Sulla wanted to return liberty to Rome, it could no longer be accepted; Rome had but a weak remnant of virtue, and as it had ever less, instead of reawakening after Caeser, Tiberius, Caius, Claudius, Nero, and Domitian, it became ever more enslaved; all the blows were struck against tyrants, none against tyranny.

The political men of Greece who lived under popular government recognized no other force to sustain it than virtue. Those of today speak to us only of manufacturing, commerce, finance, wealth, and even luxury.

When that virtue ceases, ambition enters those hearts that can admit it, and avarice enters them all. Desires change their objects: that which one used to love, one loves no longer. One was free under the laws, one wants to be free against them. Each citizen is like a slave who has escaped from his master's house. What was a maxim is now called severity; what was a rule is now called constraint; what was vigilance is now called fear. There, frugality, not the desire to possess, is avarice. Formerly the goods of individuals made up the public treasury; the public treasury has now become the patrimony of individuals. The republic is a cast-off husk, and its strength is no more than the power of a few citizens and the license of all.

There were the same forces in Athens when it dominated with so much glory and when

主政体不太需要品德，因为君主国家里实施法律的人认为，自己是凌驾于法律之上的；而在贫民政治的国家里实施法律的人则认为，他们自己不仅要服从法律而且还得承担法律的责任。

显然，由于听信谗言或者疏忽职责而没有按法律办事的君主，能够比较容易地弥补自己的这一过失，他只需要更换自己的枢密院，或者注意不再疏忽自己的职责就够了。但是在贫民政治的国家里，如果法律已经无法得到执行，那就往往是共和国内的腐败引起的，此时整个国家已经无可救药了。

上个世纪，英国人曾竭尽所能试图建立民主政治；他们的尝试，虽然未能获得预期的结果，但也算得上是一大壮举。参与政事的人缺乏品德，仅仅是因为胆大妄为的人的成功激发了他们的野心，一个宗派倾向被另一个宗派倾向所遏制，政府不断地更替。惊愕的人民不断地寻觅民主，却到处都找寻不到民主。最终，经过多次的冲击和动荡，他们不得不又回到了他们早已废弃的政体才平息下来。

当苏拉要把自由还给罗马的时候，罗马已经不可能接受自由；因为罗马只剩下一点残余的品德，而且这点品德还在不断地减少。在恺撒、泰比里厄斯、凯厄斯、克劳迪厄斯、尼罗、多米先之后，罗马仍然没有醒悟过来，所遭受的奴役反而日益加重。所有一切的攻击，都是针对暴君，没有一次是针对暴政的。

爱好政治的希腊人，生活在贫民政治之下，知道品德的力量是唯一支撑希腊的力量。今日的希腊人只和我们谈论工艺、商贸、财政、财富、豪华和奢侈。

没有了品德，野心就会进入那些接受野心的人的心里，而贪婪就会进入每个人的心里。欲望改变了人们心中的目标：人们过去所热衷的东西，现在不再喜爱。过去有了法律，人们获得自由；如今人们要获得自由，去反对法律。每一个公民，就像是逃出了主人家的奴隶。人们把过去的准则说成是严厉，把过去的规矩说成是约束，把过去的谨慎说成是畏惧。在那里，节俭变成了吝啬，而占有的欲望却不再是贪婪。过去，个人的财物是公共的财产，而如今公共的财产则成了私人的家产，共和国成了巧取豪夺的对象，共和国的力量也不过是几个公民的权力和全体民众的放纵。

当雅典荣耀地称霸四邻的时候，当雅典可耻地遭受奴役的时候，它有差不多相

it served with so much shame. It had 20,000 citizens when it defended the Greeks against the Persians, when it disputed for empire with Lacedaemonia, and when it attacked Sicily. It had 20,000 when Demetrius of Phalereus enumerated them as one counts slaves in a market. When Philip dared dominate in Greece, when he appeared at the gates of Athens, Athens had as yet lost only time. In Demosthenes one may see how much trouble was required to reawaken it; Philip was feared as the enemy not of liberty but of pleasures. This town, which had resisted in spite of so many defeats, which had been reborn after its destructions, was defeated at Chaeronea and was defeated forever. What does it matter that Philip returns all the prisoners? He does not return men. It was always as easy to triumph over the forces of Athens as it was difficult to triumph over its virtue.

How could Carthage have sustained itself? When Hannibal, as praetor, wanted to keep the magistrates from pillaging the republic, did they go and accuse him before the Romans? Unhappy men, who wanted to be citizens without a city and to owe their wealth to the hand of their destroyers ! Soon Rome asked them to send three hundred of the principal citizens of Carthage as hostages; Rome made them surrender their arms and ships and then declared war on them. Given the things that a disarmed Carthage did from despair, one may judge what it could have done with its virtue when it had its full force.


Chapter 4　On the principle of aristocracy

Just as there must be virtue in popular government, there must also be virtue in the aristocratic one. It is true that it is not as absolutely required.

The people, who are with respect to the nobles what the subjects are with respect to the monarch, are contained by the nobles' laws. Therefore, they need virtue less than the people of a democracy. But how will the nobles be contained? Those who should see to the execution of the laws against their fellows will instantly feel that they act against themselves. Virtue must, therefore. be in this body by the nature of the constitution.

Aristocratic government has certain strength in itself that democracy does not have. In aristocratic government, the nobles form a body, which, by its prerogative and for its particular interest, represses the people; having laws is enough to insure that they will be executed.

But it is as easy for this body to repress the others, as it is difficult for it to repress itself. Such is the nature of this constitution that it seems to put under the power of the laws the same people it exempts from them.

同数量的军队。当它保卫希腊反对波斯的时候，当它与拉栖代孟争做帝国的时候，当它攻击西西里岛的时候，它有两万公民。当迪米特里乌斯核查它的人口就像在市场上数牲口一样的时候，它有两万公民。当菲利普试图统治希腊、出现在雅典城门前的时候，雅典人损失的也只有时间。在德莫斯提尼斯的著作里可以看到，要使希腊醒悟过来是多么困难。人们害怕菲利普，不是因为他是自由的敌人，而是因为他是娱乐的敌人。这座城市，经受了多少次的失败，却又从失败中复兴起来。但是在被凯龙尼亚打败以后，它就永远地失败了。菲利普遣返了所有的俘虏，这又有什么用呢！他所归还的不是战士。战胜雅典的军队容易，但是要征服雅典的品德却是非常困难的。

迦太基怎么能保卫自己呢？当汉尼拔担任“裁判官”阻止官吏们掠夺这个共和国财产的时候，他们不是到罗马人那里去控告他了吗？可怜的家伙，他们放弃了城市却还想做公民，他们还想用毁灭他们的手保护他们的财产！不久，罗马要求迦太基用他们的三百公民作为人质，以后又让他们把军械和船只交出来，再之后又向他们宣战。从迦太基被解除了武装在绝望中所做的挣扎可以看出，在迦太基国力强盛的时候，再加上它的品德，它该能创造出多大的成就呢！


第四节　贵族政治的原则

正如平民政治需要品德一样，贵族政治也需要品德。不过，贵族政治并不是绝对地需要品德。

人民与贵族的关系，就像臣民与君主的关系一样。人民是受法律约束的，因此人民不像民主政治中那样需要品德。那么，能怎样约束贵族呢？那些通过实施法律来节制同事的人很快就觉得这对自己不利。因此，按照政体的性质，贵族是需要品德的。

贵族的政治有一种民主政治所没有的力量。在贵族政治下，贵族形成一个团体，依照它的特权，为了它的利益，约束人民。所以，只要有法律，并使其得到实施就够了。

但是，贵族团体要约束别人很容易，而要抑制自己却很难。这种政治体制的性质就是这样：似乎把贵族置身于法律权威之下，却实际上又把贵族排除在外。

Now such a body may repress itself in only two ways: either by a great virtue that makes the nobles in some way equal to their people, which may form a great republic; or by a lesser virtue, a certain moderation that renders the nobles at least equal among themselves, which brings about their preservation.

Therefore, moderation is the soul of these governments. I mean the moderation founded on virtue, not the one that comes from faint-heartedness and from laziness of soul.


Chapter 5　That virtue is not the principle of monarchical government

In monarchies, politics accomplishes great things with as little virtue as it can, just as in the finest machines art employs as few motions, forces and wheels as possible.

The state continues to exist independently of the love of homeland, desire for true glory, self-renunciation, sacrifice of one's dearest interests, and all those heroic virtues we find in the ancients and know only by hearsay.

The laws replace all those virtues, for which there is no need; the state excuses you from them: here an action done noiselessly is in a way inconsequential.

Though all crimes are by their nature public, truly public crimes are nevertheless distinguished from private crimes, so called because they offend an individual more than the whole society.

Now, in republics private crimes are more public, that is, they run counter to the constitution of the state more than against individuals, and, in monarchies, public crimes are more private, that is, they run counter to individual fortunes more than against the constitution of the state its elf.

I beg that no one be offended by what I have said; I have followed all the histories. I know very well that virtuous princes are not rare, but I say that in a monarchy it is very difficult for the people to be virtuous.

Read what the historians of all times have said about the courts of monarchs; recall the conversations of men from every country about the wretched character of courtiers: these are not matters of speculation but of sad experience.

Ambition in idleness, meanness in arrogance, the desire to enrich oneself without work, aversion to truth, flattery, treachery, perfidy, the abandonment of all one's engagements, the scorn of the duties of citizens, the fear of the prince's virtue, the expectation of his weaknesses, and more than all that, the perpetual ridicule cast upon virtue, these form, I believe, the character of the greater number of courtiers, as observed in all places and at

这样的团体只以两种方式抑制自己。一是以高尚的品德，使贵族与人民相对地平等，这样可以形成伟大的共和国；二是以较小的品德，凭借某种节制的手段，至少使贵族之间相互平等，这样贵族们就能生存下去。

因此，节制是贵族政治的灵魂。我指的是，建立在品德之上的节制，而不是来自精神上畏惧或怠惰的节制。


第五节　品德不是君主政体的原则

在君主国里，在政治上完成大事，很少运用品德。这就像在精密的仪器里，人们通过技术尽量地减少机件、发条和齿轮一样。

君主国的存亡与爱国之心、对真正荣耀的追求、自我的否定、牺牲自己切身的利益，以及我们听说古人曾经有过的一切的英雄品德并无多大关系。

在君主国里，法律取代了所有这些品德，人们不需要品德，国家也不要求人们具有品德。在这里，某个行为，只要是不声不响地完成的，在一定程度上是不会有人追究的。

虽然一切的犯罪，从本质上讲，都带有公罪的性质；但是人们还是把公罪和私罪加以区分。所谓私罪，是指它们对个人的侵犯要多于对整个社会的侵犯。

在共和国里，私罪有较多的公罪性质；也就是说，私罪对社会体制的侵犯要大于对个人的侵犯。而在君主国里，公罪有较多的私罪性质，也就是说，公罪对个人的危害要大于对国家体制的危害。

我请大家不要介意我所说的话，我说的一切都是有历史根据的。我很清楚，历史上不乏有品德的明君，但是我要说的是，在君主国里人民很难有品德。

大家读一读历代史学家对于君主朝廷的记述，回想一下各国人们对于朝廷官宦们卑劣性格的谈论，就可以发现，这些记述和谈论都不是杜撰的，而是让人痛心的历史经验的总结。

好闲逸而有野心，高傲而又卑鄙，不劳动却想富有，厌恶真理，阿谀奉承，背信弃义，不守信用，蔑视职责，惧怕明君的品德，期盼昏君的懦弱，而且比这更为糟糕的是，永远嘲笑品德——所有这些，我想，就是各个时代、各个国家大多数朝

all times. Now, it is very awkward for most of the principal men of a state to be dishonest people and for the inferiors to be good people, for the former to be deceivers and the latter to consent to be no more than dupes.

If there is some unfortunate honest man among the people, hints Cardinal Richelieu in his Political Testament, a monarch should be careful not to employ him. So true is it that virtue is not the spring of this government! Certainly, it is not excluded, but it is not its spring.


Chapter 6　How virtue is replaced in monarchical government

I hasten and I lengthen my steps, so that none will believe I satirize monarchical government. No; if one spring is missing, monarchy has another. HONOR, that is, the prejudice of each person and each condition, takes the place of the political virtue of which I have spoken and represents it everywhere. It cart inspire the finest actions; joined with the force of the laws, it can lead to the goal of government, as does virtue itself.

Thus, in well-regulated monarchies everyone will be almost a good citizen, and one will rarely find someone who is a good man; for, in order to be a good man, one must have the intention of being one and love the state less for oneself than for itself.


Chapter 7　On the principle of monarchy

Monarchical government assumes, as we have said, preeminences, ranks, and even a hereditary nobility. The nature of honor is to demand preferences and distinctions; therefore, honor has, in and of itself, a place in this government.

Ambition is pernicious in a republic. It has good effects in monarchy; it gives life to that government; and it has this advantage, that it is not dangerous because it can constantly be repressed.

You could say that it is like the system of the universe, where there is a force constantly repelling all bodies from the center and a force of gravitation attracting them to it. Honor makes all the parts of the body politic move; its very action binds them, and each person works for the common good, believing he works for his individual interests.

Speaking philosophically, it is true that the honor that guides all the parts of the state is a false honor, but this false honor is as useful to the public as the true one would be to the ind ividuals who could have i.t

And is it not impressive that one can oblige men to do all the difficult actions and which

廷官宦的特点。现在，在一个国家里，如果首脑人物多数不诚实，而要求下属全都是好人，或者如果首脑人物是骗子，而要求下属心甘情愿地做受骗的傻子，这是几乎不可能的。

但是，如果说碰巧人民中间还有某个不幸的诚实人的话，应该怎么办呢？红衣主教里奇留在他的《政约》里婉转地指出，一个君主应该小心，不要用这种诚实的人。品德绝对不是这种政体的动力！尽管这类政体不排除品德，但品德绝不是这种政体的动力。


第六节　君主政体里什么代替了品德

我得快点结束这个话题了，免得有人以为我是在讽刺君主政体。不，我根本不是在讽刺。君主政体缺少这一种动力，但它却有另一种动力。“荣誉”，就是每个人和每个阶层的成见。荣誉替代了我所说的政治品德，并处处做品德的代表。在君主国里，荣誉能激励人们去完成最伟大的壮举；它与法律的力量结合，就能像品德一样，帮助我们完成政府的目标。

因此，在管理得当的君主国里，几乎人人都是良民，但是却很少能找到一个真正品德高尚的人。因为要做一个真正品德高尚的人，便应该有成为真正品德高尚的人的意愿，并且热爱自己的国家甚于爱自己。


第七节　君主政体的原则

正如我们所说，君主政体强调显赫的地位，品级，甚至高贵的出身。荣誉的性质就是要求优越的待遇和高贵的品爵。也正是由于这个缘故，荣誉才在这种政体中获得了应有的地位。

在共和国里，野心是有害的；但是在君主国里，野心却能产生良好的效果。野心使君主政体显得生机勃勃。野心对君主政体没有危险，因为在这种政体下野心可以不断地得到抑制。

可以说，这就像宇宙的体系一样，一方面有一种离心力，不断地推动天体远离中心；但另一方面又有一种吸引力，把各种天体吸向中心。荣誉推动君主政体的各个部分运转，并使各个部分有机地连接起来。每一个人，在想着为自己谋求利益的时候，实际上正在为公共利益服务。

从哲学上讲，使君主政体的各个部分运转的，是一种虚假的荣誉，这是事实。但是这种虚假的荣誉，对于国家来说是非常有益的，正如真实的荣誉对于获得它的人一样有用。

然而，使人们做一切既困难又费力气的事情，除了给与他们荣誉和掌声以外，并

require force, with no reward other than the renown of these actions?


Chapter 8　That honour is not the principle of despotic states

Honor is not the principle of despotic states: as the men in them are all equal, one cannot prefer oneself to others; as men in them are all slaves, one can prefer oneself to nothing.

Moreover, as honor has its laws and rules and is incapable of yielding, as it depends on its own caprice and not on that of another, honor can be found only in states whose constitution is fixed and whose laws are certain.

How could honor be endured by the despot? It glories in scorning life, and the despot is strong only because he can take life away. How could honor endure the despot? It has consistent rules and sustains its caprices; the despot has no rule, and his caprices destroy all the others.

Honor, unknown in despotic states where even the word to express it is often lacking, reigns in monarchies; there it gives life to the whole body politic, to the laws, and even to the virtues.


Chapter 9　On the principle of despotic government

Just as there must be virtue in a republic and honor in a monarchy, there must be FEAR in a despotic government. Virtue is not at all necessary to it and honor would be dangerous.

The prince's immense power passes intact to those to whom he entrusts it. People capable of much self-esteem would be in a position to cause revolutions. Therefore, fear must beat down everyone's courage and extinguish even the slightest feeling of ambition.

A moderate government can, as much as it wants and without peril, relax its springs. It maintains itself by its laws and even by its force. But when in despotic government the prince ceases for a moment to raise his arm, when he cannot instantly destroy those in the highest places, all is lost, for when the spring of the government, which is fear, no longer exists, the people no longer have a protector.

Apparently it was in this sense that the cadis claimed that the Grand Signior was not obliged to keep his word or his oath if by doing so he limited his authority.

The people must be judged by the laws, and the important men by the prince's fancy; the head of the lowest subject must be safe, and the pasha's head always exposed. One can-

不给与其他报酬，这不是太过分了吗？


第八节　荣誉不是专制政体的原则

荣誉绝不是专制政体的原则。一方面，在那里人人都是平等的，没有人能够认为自己比别人优越；另一方面，在那里人人又都是奴隶，也没有人可以说自己比别人更渺小无助。

不仅如此，荣誉有其特有的法则和规律，荣誉不会屈服；荣誉以其自身而不是其他事物的变幻无常为基础。所以只有在有确定的政治体制、有法可依的国家，才有荣誉可言。

暴君怎么能容得下荣誉？他把草菅人命当作光荣，而暴君之所以有权力正是因为他可以剥夺别人的生命。荣誉怎能容得下暴君呢？荣誉有它遵循的规律来维持其千变万化，而暴君没有任何规律可言，他的反复无常会毁灭所有一切。

所以，在专制国家里人们不知道什么是荣誉，甚至没有一个合适的词语来表述荣誉。但是荣誉却是君主制政体的根本原则。没有荣誉，也就没有君主政体，更没有君主政体下的法律和品德。

第九节专制政体的原则

共和政体需要品德，君主政体需要荣誉，而专制政体则需要“恐怖”。但是对于专制政体而言，品德是无益的，而荣誉更是危险的。

在专制政体下，君主把大权交给了他所任用的人。而那些有强烈自尊心的人们，就有可能发动革命。因此，专制政体需要用恐怖去压制人们的勇气，去去除人们的野心。

一个温和的政体可以随意地释放它的动力，而不致发生危险。它是根据它的法律以及它自身的力量来维持自己的。但是在专制政体下，当君主在某一瞬间没有举起他的手臂的时候，当他不能按照自己的意愿消灭身居要位的人们的时候，一切都完蛋了。因为作为这种政体的动力的恐怖，已经不再存在了，人民也就失去了保护。

土耳其的法官所主张的，显然也就是这个意思。他们认为，土耳其的皇帝，如果他的承诺或誓言会限制他的权威的话，就完全没有义务去履行他的承诺或誓言。

普通民众应该接受法律的裁判，身居要位的权贵却要受君主的即兴意念的裁判。处在底层的人民应该生命安全无忧，而身居要位的权贵则随时有被砍去头颅的危险。

not speak of these monstrous governments without shuddering. The Sophi of Persia, deposed in our time by Myrrweis, saw his government perish before it was conquered because he had not spilled enough blood.

History tells us that Domitian's horrible cruelties so frightened the governors that the people revived somewhat during his reign. In the same way, a flood, destroying everything on one bank. leaves stretches of land on the other where meadows can be seen in the distance.


Chapter 10　The difference in obedience between moderate governments and despotic governments

In despotic states the nature of the government requires extreme obedience, and the prince's will, once known, should produce its effect as infallibly as does one ball thrown against another.

No tempering, modification, accommodation, terms, alternatives, negotiations, remonstrances, nothing as good or better can be proposed. Man is creature that obeys a creature that wa nts.

He can no more express his fears about a future event than he can blame his lack of success on the caprice of fortune. There, men 's portion, like beasts' ,is instinct, obedience, and chastisement.

It is useless to counter with natural feelings, respect for a father, tenderness for one's children and women, laws of honor, or the state of one's health; one has received the order and that is enough.

In Persia, when the king has condemned someone, no one may speak to him further about it or ask for a pardon. If he were drunken or mad, the decree would have to be carried out just the same, if it were not, he would be inconsistent, and the law cannot be inconsistent. This has always been their way of thinking: as the other given by Ahasuerus to exterminate the Jews could not be revoked, it was decided to give them permission to defend them s elves.

There is, however, one thing with which one can sometimes counter the prince's will that is religion. One will forsake one's father, even kill him, if the prince orders it, but one will not drink wine if the prince wants it and orders it. The laws of religion are part of a higher precept, because they apply to the prince as well as to the subjects. But it is not the same for a natural right; the prince is not assumed to be a man.:

人们一提到这种可怕的政体就心惊胆战。被米利维斯废除的波斯王，看到他的国家在被征服之前就已经灭亡，就是因为他过于仁慈。

历史告诉我们，多米先令人恐怖的残酷使总督们非常畏惧，因而在他的统治下人民获得了某些权利。这正像洪水毁坏了河岸的一侧，而另一侧却田野依旧，放眼望去，还能依稀看到远处美丽的草原。


第十节　温和政体与专制政体下服从的区别

在专制的国家，专制政体的性质要求臣民绝对服从；君主的意愿，一经公布，就一定要产生效力，如同抛出去的一个球击打另一个球，能量是不能逆转的。

在专制国家里，绝没有调节、限制、和解、条件、选择、商榷、进谏这些东西。人们就是盲目地服从君主意志的生物罢了。

在这样的国家里，人不得把失败归咎于命运的无常，也不得对未来的厄运表示畏惧。在那里，人的命运像牲口一样，就有本能、屈从和惩罚。

人们不必去抒发自己自然的感情，也就是对父亲的尊重、对妻儿的爱怜、对荣誉规则的重视和对身体状况的关注，那都是没有用处的，只要接受命令就行了。

在波斯，如果一个人被国王判了罪，谁也不能再向国王谈起他，更不得替他向国王求情。即使某个决定是国王在醉酒或精神失常时做出的，也仍然是要执行的。要是不执行的话，似乎国王就自相矛盾了，而法律是不允许自相矛盾的。这就是他们一贯的思维方式。亚休爱露斯因为无法收回灭绝犹太人的命令，所以决定准许犹太人自卫。

不过，还有一样东西人们可用以违抗君主的意志，那就是宗教。如果君主要某个人抛弃自己的父亲，甚至杀了他的父亲，这样的命令是要服从的；但是如果君主命令人们喝酒，人们是不会喝的。宗教的法规是最高的戒律，不仅对老百姓有约束力，对君主也同样有约束力。但是自然法就不一样了，因为君主已经不再被看做是人了。

In monarchical and moderate states, power is limited by that which is its spring; I mean honor, which reigns like a monarch over the prince and the people. One will not cite the laws of religion to a courtier: he would feel it was ridiculous; instead one will incessantly cite the laws of honor. This results in necessary modifications of obedience; honor is natural subject to eccentricities, and obedience will follow them all.

Though the way of obeying is different in those two governments, the power is nevertheless the same. In whatever direction the monarch turns, he prevails by tipping the balance and he is obeyed. The whole difference is that, in the monarchy, the prince is enlightened and the ministers are infinitely more skillful and experienced in public affairs than they are in the despotic state.


Chapter 11　Reflections on this

Such are the principles of the there governments: this does not mean that in a certain republic one is virtuous, but that one ought to be; nor does this prove that in a certain monarchy, there is honor or that in a particular despotic state, there is fear, but that unless it is there, the government is imperfect.

在君主政体或温和政体的国家里，权力被其动力所限制，我指的就是荣誉。因为荣誉像一个皇帝，统治着人民，也统治着君主。人们不会向君主援引宗教的法规，因为朝臣知道，那样做的话，自己就可笑了。但是人们会在许多场合援引荣誉的规则。因此，服从就受到一定的限制，荣誉自然会受稀奇古怪现象的支配，而服从本身则要顺应这些古怪现象。

在这两种政体下，虽然服从的表现方式不同，但是权力是一样的；无论在何种情况下，君主都举足轻重，总会得到服从。二者的区别在于，在君主政体下君主接受大臣的意见，而且朝廷大臣的能力和处理公共事务的干练程度远远超过专制政体下的大臣们。


第十一节　结论

这些就是三种政体的原则。当然，这并不是说，在共和政体下，人们更有品德，而是说，人们在共和政体下，应该具有品德。这也并不能证明，在君主国家里，人们就一定有荣誉感；在专制国家里人们就一定有恐怖心理。但是，如果不具备这些原则，政体就是不完备的。


BOOK 4　That the Laws of Education Should Be Relative to the Principles of the Government


Chapter 1　On the laws of education

The laws of education are the first we receive. And, as they prepare us to be citizens, each particular family should be governed according to the plan of the great family that includes them a ll.

If there is a principle for the people taken generally, then the parts that compose it, that is, the families, will have one also. Therefore, the laws of education will be different in each kind of government. In monarchies, their object will be honor, in republics, virtue, in despotisms, fear.


Chapter 2　On education in monarchies

In monarchies the principal education is not in the public institutions where children are instructed; in a way, education begins when one enters the world. The world is the school of what is called honor, the universal master that should everywhere guide.

Here, one sees and always hears. three things: that a certain nobility must be put in the virtues, a certain frankness in the mores, and a certain politeness in the ma nners.

The virtues we are shown here are always less what one owes others than what one owes oneself; they are not so much what calls us to our fellow citizens as what distinguishes us from them.

One judges men' s actions here not as good but as fine, not as just but as great; not as reasonable but as extraordinary.

As soon as honor can find something noble here, honor becomes either a judge who make it legitimate or a sophist who justifies it.

It allows gallantry when gallantry is united with the idea of an attachment of the heart or the idea of conquest; and this is the true reason mores are never as pure in monarchies as in


第四章　教育的法律应该与政体的原则相适应


第一节　教育的法律

教育的法律是我们最早接受的法律。因为这些法律帮助我们成为良好的公民，所以每一个家庭应该服从由全体个别家庭组成的大家庭的计划。

如果全体人民有一个原则的话，那么作为全体人民组成部分的个别家庭也应该有一个原则。因此，教育的法律在各种政体下也有所不同。教育立法的目的，在君主国里，在于激发荣誉感；在共和国里，应该是培养品德；而在专制国里，则在于使人畏惧。


第二节　君主国的教育

在君主国里，接受教育的主要场所，根本不是学校；当一个人降生在这个世界上的时候，教育在某种意义上就已经开始了。社会就是教给我们所谓荣誉的大课堂；荣誉，这个众人的教师，其实时时处处都在引导着我们。

在社会上，人们经常听人说三样东西：“品德应该高尚；处世应该坦率；举止应该得体。”

在这里，人们向我们展示的品德，往往主要是关于我们对自己应尽的义务，当然也有关于我们对他人应尽的责任。这些品德，与其说是召唤我们融入社会，不如说是使我们有别于自己的同胞。

在这里，判断人们行为的标准，不是好与坏，而是美与丑；不是看其是否公正，而是论其是否伟大；不是看其是否合理，而是论其是否超凡脱俗。

如果荣誉在此能发现一些高尚的东西，那么不是法官使它们合法化，就是诡辩家使它们合理化。

对女性大献殷勤，如果是融入了情感或者征服的欲望的话，那是容许的。这也正

republican governments.

It allows deceit when deceit is added to the idea of greatness of spirit or greatness of business, as in politics, whose niceties do not offend it.

It forbids adulation only when adulation is separated from the idea of a great fortune and is joined only with the feeling of one's own meanness.

I have said that, in monarchies. education should bring a certain frankness to the mores. Therefore, truth is desired in speech. But is this for the love of truth? Not at all. It is desired because a man accustomed to speaking the truth appears to be daring and free. Indeed, such a man seems dependent only on things and not on the way another receives them.

This is why, commending this kind of frankness here, one scorns that of the people, which has for its aim only truth and simplicity.

Finally, education in monarchies requires a certain politeness in manners. Men, born to live together, are also born to please each other, and he who does not observe the proprieties offends all those with whom he lives and discredits himself so much that he becomes unable to do any good thing.

But politeness does not customarily have its origin in such a pure source. It arises from the desire to distinguish oneself. We are polite from arrogance; we flatter ourselves that our manners prove that we are not common and that we have not lived with the sort of people who have been neglected through the ages.

In monarchies, politeness is naturalized at court. One excessively great man makes all others small. Hence the regard owed to everyone else and the politeness that flatters as much those who are polite as those to whom they are polite, because that politeness makes it understood that one belongs to the court or that one is worthy of belonging to it.

The courtly air consists in putting away one's own greatness for a borrowed greatness. This greatness is more flattering to a courtier than is his own. It gives a certain haughty modesty that spreads afar but whose arrogance diminishes imperceptibly in proportion to its distance from the source of greatness.

At court one finds a delicacy of taste in all things, which comes from continual use of the excesses of a great fortune, from the variety, and especially the weariness, of pleasures, from the multiplicity, even the confusion, of fancies, which, when they are pleasing, are always accepted.

Education bears on all these things to make what is called honnete homme, who has all

是君主国的风俗永远不像共和国的风俗那样纯洁的真正原因。

使用权术计谋，如果是同博大的胸怀或者伟大的事业相联系的话，也是可以允许的。例如，在政治上施用诡计是无损于荣誉的。

为了求取富贵而去阿谀奉承，荣誉是不反对的。但是，要是觉得自己卑贱而去阿谀奉承的话，那是荣誉所不能容忍的。

关于为人处世，我曾说过，君主国的教育应该使人坦率些。因此，在与人交谈中应该说实话。这是不是在追求真实呢？绝对不是。人们之所以要这样做，是因为习惯说实话的人，总是大胆而且无所畏惧。确实，具有这种特点的人就可以根据事物的本身做出自己的判断，而不会随声附和别人对事物的看法。

人们越是提倡这样的坦率，便越会轻视老百姓的坦率。因为老百姓的坦率，仅仅是追求真实和纯朴。

最后，君主国的教育要求人们在举止上要有礼貌；人类与生俱来就要生活在一起，也同样要彼此取悦。那些不尊重礼节的人，会得罪与其交往的人，因而会失去社会的尊重，结果必然难以有所成就。

但是一般来说，讲究礼仪的根源并非如此纯洁。礼仪来自出人头地的欲望。我们讲究礼节是为了赢得自尊。我们通过礼仪表明我们并不卑贱，证明我们不曾与历代人们所不齿的人为伍。

在君主国里，礼仪也为朝廷所采用。一个人太过伟大会使别人显得渺小。因此，我们应该尊重一切人，也就是要讲究礼貌。礼仪使有礼貌的人快乐，也使那些受人以礼相待的人们快乐，因为礼仪说明一个人是朝廷中的人物，或者说应当成为朝廷中的人物。

朝廷的氛围在于，放弃真正的尊贵，以换取矫饰的尊贵。朝臣喜欢矫饰的尊贵远胜于真正的尊贵，因为矫饰的尊贵显得谦恭中带有傲气。矫饰是朝廷高贵的源泉，朝臣要是远离了矫饰，就会不知不觉地失去高贵。

在朝廷里各种东西都很有品位。这种品位来自于长期浮华的生活；来自于逸乐的多样性，特别是对逸乐的腻烦；也来自于繁杂甚至混乱的幻想。一切的幻想，只要令人高兴，总是受欢迎的。

这些都是教育的目标，教育就是要培养所谓彬彬有礼的君子，也就是具有这种政

the qualities and all the virtues required in this government.

Honor, meddling in everything, enters into all the modes of thought and all the ways of feeling and even directs the principles.

This eccentric honor shapes the virtues into what it wants and as it wants: on its own, it puts rules on everything prescribed to us; according to its fancy, it extends or limits our duties　whether their source be religion, politics, or morality.

There is nothing in monarchy that laws, religion, and honor prescribe so much as obedience to the wills of the prince, but this honor dictates to us that the prince should never prescribe an action that dishonors us because it would make us incapable of serving him.

Crillion refused to assassinate the Duke of Guise, but he proposed to Henry Ⅲ that he engage the duke in battle. After Saint Bartholomew's Day, when Charles IX had sent orders to all the governors to have the Huguenots massacred, the Viscount of Orte, who was in command at Bayonne, wrote to the king, "Sire, I have found among the inhabitants and the warriors only good citizens, brave soldiers, and not one executioner; thus, they and I together beg Your Majesty to use our arms and our lives for things that can be done. " This great and generous courage regarded a cowardly action as an impossible thing.

For the nobility, honor prescribes nothing more than serving the prince in war: indeed, this is the preeminent profession because its risks, successes, and even misfortunes lead to greatness. But honor wants to be the arbiter in imposing this law; and if honor has been offended, it permits or requires one to withdraw to one's home.

It wants one to be able indefinitely to aspire to posts or to refuse them; it regards this liberty as greater than fortune itself.

Honor, therefore, has its supreme rules, and education is obliged to conform to them.

The principal rules are that we are indeed allowed to give importance to our fortune but that we are sovereignly forbidden to give any to our life.

The second is that, when we have once been placed in a rank, we should do or suffer nothing that might show that we consider ourselves inferior to the rank itself.

The third is that, what honor forbids is more rigorously forbidden when the laws do not agree in proscribing it, and that what honor requires is more strongly required when the laws do not require it.


Chapter 3　On educa tion in despotic government

Just as education in monarchies works to elevate the heart, education in despotic states

体所要求的一切素质和品德的人。

在这里，荣誉与任何事物都有关系，已经渗透到人们的思维与情感之中，甚至导着人们的许多原则。

这一奇特的荣誉按照其意愿规定了品德的范畴，限定了我们所要做的一切，并设立了种种规则。它按照自己的癖好扩大或限制我们的义务，不管这些义务源自于教、政治还是道德。

在君主国里，法律、宗教和荣誉所劝导的，莫过于服从君主的意志。但也正是荣誉告诫我们，君主绝对不应该命令我们去做任何不荣誉的事，因为这种行为将使我们无法为君主尽职效力。

克里伦拒绝暗杀基司公爵，但是却向亨利三世提出愿意和基司公爵决斗。在圣巴多罗买节的屠杀之后，查里九世曾命令全国各地的总督屠杀新教徒。巴融那的司令多尔德伯爵上书国王说：“陛下，我在这里的居民和士兵中找不到一个刽子手，他们都是善良的居民、勇敢的士兵。因此，他们和我请求陛下把我们的手臂和生命都用到有用的事业上。”这位伟大而仁慈的勇士认为卑鄙的事是绝对做不出来的。

荣誉要求贵族所做的，莫过于为君主去作战。说实在的，对于贵族们来说，这也是最好的事情。因为征战疆场，无论遇到危险、获得成功、遭遇厄运，都可以走向伟大。荣誉要监督这一规则的执行。荣誉一旦遭到侮辱，它准许，或者说要求荣誉受辱的人退隐家中。

荣誉主张我们可以自由地选择或拒绝某一种职业。荣誉把这种自由看得比财富还珍贵。

所以，荣誉有其最高的规则；教育必须要适应这些规则。荣誉的主要规则是：

1.荣誉允许我们看重我们的财富，但绝对不允许我们看重自己的生命；

2.我们获得某一地位后，与我们这种地位不相称的任何事情，我们决不能做，也不能允许别人去做；

3.荣誉禁止而法律不禁止的东西是要严格禁止的，荣誉要求而法律不要求的东西是一定要坚持的。


第三节　专制政体下的教育

君主国家的教育致力于提高人的心智，而专制国家教育的目的在于压制人的心

seeks only to bring it down. There, education must bring about servility. It will be a good, even for the commander, to have had such an education, since no one is a tyrant there without at the same time being a slave.

Extreme obedience assumes ignorance in the one who obeys ; it assumes ignorance even in the one who commands ; he does not have to deliberate, to doubt, or to reason ; he has only to want.

In despotic states, each household is a separate empire. Therefore, education, which comes mainly from living with others, is quite limited there ; it is reduced to putting fear in the heart and in teaching the spirit a few very simple religious principles. Knowledge will be dangerous, rivalry deadly; and, as for the virtues, Aristotle cannot believe that any are proper to slaves; this would indeed limit education in this government.

Therefore, education is, in a way, null there. One must take everything away in order to give something and begin by making a bad subject in order to make a good slave.

Well! Why would education be intent upon forming a good citizen to take part in the public unhappiness? If he loved the state, he would be tempted to relax the springs of the government; if he failed, he would be ruined ; if he succeeded, he would run the risk of ruining himself, the prince, and the empire.


Chapter 4　The difference in the effect of education among the ancients and among ourselves

Most of the ancient peoples lived in governments that had virtue for their principle; and when that virtue was in full force, things were done in those governments that we no longer s ee a nd that a stonish our sm all souls.

Their education had another advantage over ours; it was never contradicted. In the last year of his life, Epaminondas said, heard, saw, and did the same things as at the time that he wa s first ins tructed.

Today we receive three different or opposing educations: that of our fathers, that of our schoolmasters, and that of the world. What we are told by the last upsets all the ideas of the first two. This comes partly from the opposition there is for us between the ties of religion and those of the world, a thing unknown among the ancients.


Chapter 5　On education in republican government

It is in a republican government that the full power of education is needed. Fear of des-

智。因此，在专制国家里，教育就是要激发奴性；甚至拥有权力的人，接受奴性教育也是大有好处的，因为在那里每一个“暴君”首先是一个奴隶。

绝对的服从，意味着服从的人无知而愚蠢，甚至连发布命令的人也是无知而愚蠢的，因为他无须思考、怀疑或推理，只要执行君主的意志就行了。

在专制国家里，每一个家庭就是一个独立的帝国。那里的教育，主要是教人如何与人相处，所以教育所涵盖的内容是非常有限的。教育仅仅把恐惧植入人们的心中，使几条简单的宗教戒律植根于人们的精神世界而已。在那里，知识可能引发危险，竞争足以招致灾难。至于品德，亚里士多德认为，没有什么品德是属于奴隶的。如此说来，专制政体下教育的范围极其狭窄。

因此，在专制国家里，教育从某种意义上来说，几乎等于零。教育要先剥夺人们的一切，而后才给予微不足道的一点东西；教育从培养坏的臣民开始，目的在于培养驯服的奴隶。

专制国家的教育又怎么可能致力于培养与大众同疾苦、共患难的好公民呢？这样的公民，如果是热爱国家的话，便会试图减缓政府的动力。这种企图，一旦失败，就会一败涂地；如果成功了，他便有毁掉自己、毁掉君主甚至整个帝国的危险。


第四节　古代与当代教育效果的区别

大多数古代人生活在以品德为原则的政治体制下。当品德很有效力的时候，人们会做些现在已经难得见到的事情，而这些事情可能会使我们狭隘的心灵感到震撼。

古代的教育比现在的教育还有一大优势：教育的内容从来都没有被否定过。爱巴米农达斯在他晚年时所说、所听、所见和所做的一切事情与他幼年开始接受教育时的一切几乎没有什么差别。

现今我们接受三种不同甚至矛盾的教育：父辈的教育，师长的教育和现实社会的教育。社会教育几乎推翻了我们从父辈和学校所接受的一切理念。这或多或少是由于我们今天的宗教义务和社会责任截然不同而引起的，而这种事情古人是无法明白的。


第五节　共和政体下的教育

共和政体需要教育充分发挥其作用。专制政体下的恐怖是在恐吓与惩罚中自然产

potic governments arises of itself from threats and chastisements; honour in monarchies is favored by the passions and favors them in its turn; but virtue is a renunciation of oneself, which is always a painful thing.

One can define this virtue as love of the laws and the homeland. This love, requiring a continuous preference of the public interest over one's own, produces all the individual virtues; they are only that preference.

This love is singularly connected with democracies. In them alone, government is entrusted to each citizen. Now government is like all things in the world ; in order to preserve it, one m ust love it.

One never hears it said that kings do not love monarchy or that despots hate despotism.

Therefore, in a republic, everything depends on establishing this love, and education should attend to inspiring it. But there is a sure way for children to have it; it is for the fathers them selves to ha ve it.

One is ordinarily in charge of giving one's knowledge to one's children and even more in charge of giving them one's own passions.

If this does not happen, it is because what was done in the father's house is destroyed by impressions from the outside.

It is not young people who degenerate; they are ruined only when grown men have already been corrupted.


Chapter 6　On some Greek institution

The ancient Greeks, persuaded that peoples who lived in a popular government must of necessity be brought up to be virtuous, made singular institutions to inspire virtue. When you see, in the life of Lycurgus, the laws he gave the Lacedaemonians, you believe you are reading the history of the Sevarambes. The laws of Crete were the originals for the laws of Lacedaemonians, and Plato's laws were their correction.

I pray that one pay a little attention to the breadth of genius of those legislators who saw that by running counter to all received usages and by confusing all virtues, they would show their wisdom to the universe. Lycurgus, mixing larceny with the spirit of justice, the harshest slavery with extreme liberty, the most heinous feelings with the greatest moderation, gave stability to his town. He seemed to remove all its resources, arts, commerce, silver, walls: one had ambition there without the expectation of bettering oneself; one had. natural feelings but was neither child, husband, nor father; modesty itself was removed from chastity. In

生的；君主政体下的荣誉，受到情感的激励，同时也激励着情感。但是政治品德是一种自我舍弃，这永远是一件令人非常痛苦的事。

品德可以定义为，对法律与国家的热爱。因为这种热爱要求永远把公共利益放在个人利益之上，所以这种热爱是一切品德的源泉。个人的品德也就是以公共利益为重。

这种爱是民主国家所特有的。只有在民主国家，政府的职能才会由每一个公民来分担。政府与世间万物一样，我们要保护它，就必须热爱它。

从来没有听说过，哪一个国王不喜欢君主政体，哪一个暴君憎恨专制政体。

因此，在共和国里，一切就依赖于建立这种对法律和国家的爱，而教育的主要任务应该是激发这种爱。但是要使孩子有这种爱，最好的办法是，做父母的要做个好榜样，自己先有这种爱。

一般来说，父亲就是老师，把知识传授给自己的孩子；其实父亲还应该把更多的感情给予孩子。

如果情况不是这样的话，那就是家庭的教育被外界的影响破坏了。

变坏的绝不是年轻一代人。只有成年人腐化堕落以后，年轻人才会跟着腐化堕落。


第六节　希腊的一些制度

古希腊人认为生活在平民政治下的人必须接受教育、培养品德，所以建立了一些独特的制度，并对此加以鼓励。当我们在《莱喀古士传》里看到立法者为拉栖代孟人所制定的法律时，我们仿佛是在浏览西瓦楠布人的历史。克里特的法律是拉栖代孟人法律的蓝本，而柏拉图所制定的法律只是在其基础上做了一些修订而已。

让我们大略看一看这些立法者们都是何等的博学多才。他们认为，触犯人们约定俗成的习俗，对各种品德提出质疑，可以向全世界展示他们自己的智慧。莱喀古士把偷窃与公允精神混合起来，把最为苦难的劳役和最为极端的自由混合起来，把最严酷的情感和最大限度的节制也混合起来，这样便使他的城市得以稳固。他似乎剥夺了这个城市的一切，包括艺术、商业、金钱和城墙；人们虽有野心，但是却没有致富的欲望；他们有自然的感情，但是却没有儿子、丈夫和父亲之间的亲情；甚至连节操也被剥夺了，使人没有了廉耻心。斯巴达就是通过这些方法走向强盛和辉煌

this ways, Sparta was led to greatness and glory, with such an infallibility in its institutions that nothing was gained by winning battle against it, until its police was taken away.

Crete and Laconia were governed by these laws. Lacedaemonia was the last to yield to the Macedonians, and Crete was the last prey of the Romans. The Samnites had these same institutions and they provided the occasion for twenty-four triumphs for the Romans.

We can see that which was extraordinary in the Greek institutions in the dregs and corruption of moder n times. A legislator, a honnete homme, has formed a people in whom integrity seems as natural as bravery was among the Spartans. Mr. Penn is a true Lycurgus; and, though he has had peace for his object as Lycurgus had war, they are alike in the unique path on which they have set their people, in their ascendancy over free men, in the prejudices they have vanquished, and in the passions they have subdued.

Paraguay can furnish us with another example. Some have wanted to use it to level charges against the Society, which considers the pleasure of commanding the only good in life, but governing men by making men happier will always be a fine thing.

It is fortunate for the Society that it was the first to show in these countries the idea of religion joined with that of humanity. By repairing the pillages of the Spaniards, it has begun to heal one of the greatest wounds mankind has yet received.

The Society's exquisite feeling for all it calls honor and its zeal for a religion that humtles those who listen far more than those who preach have made it undertake great things, and it has been successful. It has brought dispersed people out of the woods; it has assured their sustenance; it has clothed them; and if, in so doing, it had done no more than increase industry among men, it would have accomplished much.

Those who want to make similar institutions will establish the community of goods of Plato's Republic, the respect he required for the gods, the separation from strangers in order to preserve the mores, and commerce done by the city, not by the citizen; they will produce our arts without our luxury and our needs without our desires.

They will proscribe silver, whose effect is to fatten the fortune of men beyond the limits nature has set for it, to teach men to preserve vainly what has been amassed vainly, to multiply desires infinitely and to supplement nature, which has given us very limited means to excite our passions and to corrupt one another.

"The Epadamnians, feeling that their communication with the barbarians corrupted their mores, elected a magistrate to do all their trading in the name of the city and for the city. " In this way commerce does not corrupt the constitution, and the constitution does not

的。这些制度经久不衰，与这样的共和国打仗，如果不能推翻其政治体制的话，就是打了胜仗也是毫无意义的。

克里特和拉科尼亚都是以这样的法律制度治理国家的。拉栖代孟是最后被马其顿人灭亡的，克里特则是最后被罗马人消灭的。撒姆尼特人实行同样的制度，罗马人打了二十四次胜仗才把它彻底征服。

希腊的法律制度方面的一些奇异的特征，在我们这个时代的渣滓和腐败现象中也有所反映。一个贤明的立法者曾经造就了一个国家的民众：在他们看来，正直是理所当然的事，就如同斯巴达人认为勇敢是自然而然的事一样。贝恩先生是一位真正的莱喀古士。虽然贝恩以和平为主要宗旨，而莱喀古士则以战争为主要目的，但是在使人民走上独特道路这一方面，两人是非常相似的；在自由民中提高威望，在克服偏见以及克制自己感情等方面，二人也是非常类似的。

巴拉圭也给我们提供了一个例证。宣教会认为，指挥命令人的快乐是人生的唯一快乐。这一点曾被看做是该会的一项罪恶。但是，统治民众还能使民众感到快乐、幸福，那永远是一件幸事。

宣教会的荣耀在于，它最先在这些国家把宗教和人道结合起来。通过修复被西班牙人摧毁的地区，宣教会开始了医治人类曾遭受的一次最大创伤的行动。

宣教会崇尚它所称之为荣誉的一切东西，对所信奉的宗教虔诚不已。这种宗教的信徒地位卑微，远不如布道者那样高贵。这种对荣誉的感情和这种对宗教的虔诚使该教会能够从事伟大的事业，并一直比较成功。宣教会把散居在丛林中的人们召唤出来，使他们能够安稳地生存，衣食无忧。宣教会即便只是促进了人们的生产活动，其功绩也足以名垂青史。

要建立类似的法律制度，就应该建立像柏拉图在《理想国》中所描绘的那种财产共有制的社会。在那里，人们要像他所要求的那样尊敬神灵，人们与异邦人隔绝以保持自己的风俗；在那里，公民自己都不从事贸易，所有的贸易全部由城市政府组织进行；人们制作和我们一样的工艺品而没有我们现在的奢华；人们和我们有着同样的需求但却没有和我们一样的欲望。

还应该废弃金钱，因为金钱使人的财富不断膨胀，甚至超过自然界所规定的界限；金钱使人学会毫无目的地保存那些毫无必要地囤积起来的东西；金钱还使人产生无穷无尽的欲望。大自然本来给我们提供的刺激情欲、相互腐化的手段非常有限，但是金钱完全弥补了大自然在这方面的不足。

“爱比淡尼安人发现他们的风俗因与野蛮人的往来而逐渐败坏，于是他们推举了一位官吏代表城市专门负责为城市进行一切贸易。”所以说，贸易不会败坏政治体

deprive the society of the advantage of commerce.


Chapter 7　In what case these singular institutions can be good

These sorts of institutions can be suitable in republics, because political virtue is their principle, but less care is needed to induce honor in monarchies or to inspire fear in despotic states.

Furthermore, they can have a place only in a small state, where one can educate the general populace and raise a whole people like a family.

The laws of Minos, Lycurgus, and Plato assume that all citizens pay a singular attention to each other. This cannot be promised in the confusion, oversights, and extensive business of a numerous people.


Chapter 8　Explanation of a paradox of the ancients in relation to mores

Polybius, judicious Polybius, tells us that music was necessary to soften the mores of the Arcadians, who lived in a country where the weather is gloomy and cold, that the inhabitants of Kynaithes, who neglected music, surpassed all the other Greeks in cruelty and that never had so much crime been seen in a town. Plato is not afraid to say that no change can be made in music which is not a change in the constitution of the state. Aristotle, who seems to have written his Politics only in order to oppose his feelings to Plato's, nevertheless agrees with him about the power of music over mores. Thephrastus, Plutarch, and Strabo, all the ancients, have thought likewise. This is not an opinion proffered without reflection; it is one of the principles of their politics. It is thus that they gave laws; it is thus that they wanted the cities to be governed.

I believe I can explain this. One must keep in mind that in the Greek towns, especially in those whose principal aim was war, all work and all professions that could lead to earning silver were regarded as unworthy of a free man. " Most arts, " said Xenophon, " corrupt the body of the one who practices them; they oblige one to sit in the shade or near the fire: one has no time for one's friends, no time for the republic. " It was only when some democracies became corrupted that craftsmen managed to become citizens. Aristotle teaches us this, and he holds that a good republic will never give them citizenship.

Agriculture, too, was a servile profession, and it was ordinarily some conquered people who followed it: the Helots farmed for the Lacedaemonians, the Perioikoi for the Cretans, the Penestai for the Thessalians, and other slave peoples in other republics.

制，而政治体制也不会剥夺社会因贸易而应该获取的利益。


第七节　这些奇特的法制适合哪里呢

这种制度可能是适合共和国的，因为共和国以品德作为政体的原则。但是在君主国家为了激励荣誉，在专制国家为了唤起恐怖，就不需要这么花费心思了。

这些法律制度只能在小型的国家里实施。国家小，可以进行全面的教育，可以像培养一个家庭的孩子一样把全国人民都培养出来。

米诺斯、莱喀古士和柏拉图所制定的法律，要求全体公民彼此之间要相互特别关注。但是，在一个人口众多的大国里，事务错综复杂、种类繁多，人与人之间就不可能那样相互关注了。


第八节　古人关于风俗的似是而非的说法的一种解释

博才多学的作家波利比乌斯告诉我们：音乐对于阿加底人至关重要，因为他们居住在气候寒冷的国度，需要音乐使他们的风俗柔和；西内特人不重视音乐，所以他们是希腊人中最残暴的人，他们奢侈之极，犯罪率之高，其他城市无法与之相比。柏拉图直言不讳地断言，要改变音乐，就必须先改变国家的政治政体。亚里士多德写《政治学》一书的目的就是为了反驳柏拉图，但是他在音乐对风俗的影响与作用上，却与柏拉图的观点一致。其实，西奥弗腊斯塔斯、普卢塔克、斯特拉波以及所有的古人都持有同样的观点。这些观点都是在深思熟虑的基础上提出的，也是他们的政治观点中的一条原则。他们就是这样制定法律的，也就是这样要求人们去治理城市的。

我想，我应该这样解释这一观点。我们首先应该清楚，在希腊的城市，特别是在那些以战争为主要目的的城市，人们普遍认为，所有可以获取金钱的工作和职业都是不值得高贵的自由民去做的。色诺芬说：“大多数的工艺制作劳动都会对工人的身体有害。那些手艺人不得不整天坐在阴暗或靠近火的地方。他们没有空闲的时间去陪伴自己的朋友，也没有时间关心国家的事务。”也正是因为一些民主国家败落以后，手艺人才得以成为自由的公民。这是亚里士多德告诉我们的。他主张，一个秩序良好的国家决不应该使手艺人成为享有权利和义务的公民。

农业在当时仍然是一种奴隶从事的职业，通常都是由被征服国家原来的居民来从事农业耕作。比如，拉栖代孟人使用伊洛底人，克里特人使用波里埃人，帕撒利亚人使用波内斯特人，在其他的共和国从事农业的也大多是沦为奴隶的异邦人。

Finally, all common commerce was disgraceful to the Greek. A citizen would have had to provide services for a slave, a tenant, or a foreigner; this idea ran counter to the spirit of Greek liberty; thus Plato in his Laws wants any citizen who engages in commerce to be punished.

In the Greek republics, one was, therefore, in a very awkward position. One did not want the citizens to work in commerce, agriculture, or the arts; nor did one want them to be idle. They found an occupation in the exercises derived from gymnastics and those related to war. The institutions gave them no others. One must regard the Greeks as a society of athletes and fighters. Now, these exercises, so appropriate for making people harsh and savage, needed to be tempered by others that might soften the mores. Music, which enters the spirit through the organs of the body, was quite suitable. It is a mean between the physical exercises that render men harsh and the speculative sciences that render them savage. One cannot say that music inspired virtue; it would be inconceivable; but music curbed the effect of the ferocity of the institution and gave the soul a part in education that it would not otherw ise have had.

I assume among ourselves a society of people so enamored of hunting that they did nothing else; they would surely acquire a certain roughness. If these same people were also to develop a taste for music, one would soon find a difference in their manners and in their mores. In short, the exercises practiced by the Greeks aroused in them only one type of passion: roughness, anger, and cruelty. Music arouses them all and can make the soul feel softness, pity, tenderness, and sweet pleasure. Those who write on morality for us and so strongly proscribe the theaters make us feel sufficiently the power of music on our souls.

If one gave only drums and trumpet fanfares to the society I have mentioned, would not one fall shorter of one's goal than if one gave it a tender music? The ancients were right, therefore, when, under certain circumstances, they preferred one mode of music to another for the sake of mores.

But, one will say, why should music be preferred? Of all the pleasures of the senses, none corrupts the soul less. We blush to read in Plutarch that the Thebans, in order to soften the mores of their young people, established by their laws a love that ought to be proscribed by all nations in the world.

最后，在希腊人看来，从事各种低贱的商业活动都是有损名誉的。商业活动使得公民不得不伺候奴隶、房客以及外国人。这是违背希腊的自由精神的。所以，柏拉图在他的《法律》一书中，主张惩处那些从事商业活动的公民。

因此，在希腊的各共和国里，人们是非常为难的。公民既不能经商、务农，也不得从事工艺生产，但又不得无所事事。所以，体育训练与军事操练便是希腊人的职业，因为他们的法律制度不允许他们做其他的事情。因此，我们只能把希腊看成是运动员与勇士的社会。然而，这些训练很容易使人变得冷酷、残暴，所以需要对他们进行其他训练，以激发他们柔和的性情。音乐是最合适的，因为音乐可以通过感官影响心灵。体能的锻炼使人强健，推理的科学使人孤僻，而处于两者之间的音乐，则使人性情柔和。虽然我们不能说，音乐可以激励品德，这是无法想象的；但是音乐可以防止法制的残暴，并使人的心灵受到一种熏陶，而这种熏陶是音乐以外的其他任何东西所无法做到的。

我们假定，在一个社会里，人们酷爱狩猎，把它当作主要的职业；那么，毫无疑问，他们会养成一种粗野、残暴的性格。但是如果这些人又同时喜欢上了音乐，我们很快就会发现他们在性情和举止上又有所不同。总而言之，希腊人的训练只能使人变得粗野、易怒、残暴。音乐虽然也能激发这些情感，但同时又能使人的心灵变得温和、仁慈、怜悯，有些爱心。我们这个时代的道德作家们极力反对戏剧，这也就足以说明音乐对人的心灵有多大的影响力。

假如在上述社会里，人们只是打鼓吹号的话，不就比和谐、柔和的音乐更难达到目的吗？因此，为了陶冶人们的性情，古人在某些情况下，对音乐的形式有所取舍，这是对的。

但是可能有人会问，有那么多的娱乐方式，为什么要选择音乐呢？因为在所有的感官娱乐形式中，只有音乐对心灵的败坏作用最小。在普卢塔克的著作里，我们不无羞愧地看到，梯柏人为了使年轻人的性情趋于柔和，竟以法律的形式鼓励他们恋爱，其实这是世界各国都应该禁止的。


BOOK 5　That the Laws Given by the Legislator Should be Relative to the Principe of the Government


Chapter 1　The idea of this book

We have just seen that the laws of education should have a relation to the principle of each government. It is the same for the laws the legislator gives to the society as a whole. This relation between the laws and the principle tightens all the springs of the government, and the principle in turn receives a new force from the laws. Thus, in physical motion, an action is always followed by a reaction.

We shall examine this relation in each government, and we shall begin with the republican state, which has virtue for its principle.


Chapter 2　What virtue is in the political state

Virtue , in a republic, is a very simple thing: it is love of the republic; it is a feeling and not a result of knowledge; the lowest man in the state, like the first, can have this feeling. Once the people have good maxims, they adhere to them longer than do those who are called honnetes gens. Corruption seldom begins with the people; from their middling enlightenment they have often derived a stronger attachment to that which is established.

Love of the homeland leads to goodness in mores, and goodness in mores leads to love of the homeland. The less we can satisfy our particular passions, the more we give ourselves up to passions for the general order. Why do monks so love their order? Their love comes from the same thing that makes their order intolerable to them. Their rule deprives them of everything upon which ordinary passions rest; what remains, therefore, is the passion for the very rule that afflicts them. The more austere it is, that is, the more it curtails their inclinations, the more force it gives to those that remain.


第五章　立法者制订的法律应该与政体的原则相适应


第一节　本章的要旨

上面一章已经清楚地阐明，教育的法律应该与各种政体的原则相适应。立法者为全社会制定的法律也应该如此。法律与政体原则的关系强化了政体的动力，反过来，政体的原则也从法律上获得了新的力量。这就像物体运动一样，作用力必然引起反作用力。

下面，我们将探讨每种政体的上述关系。我们先从以品德为原则的共和国开始谈起。


第二节　在政治国家里品德是什么

在共和国里，品德是非常简单的东西，就是热爱共和国。品德是一种情感，不是知识的产物。这种情感，共和国里最高贵的人能感受到，共和国里最卑微的人也同样能感受到。普通民众，一旦接受了某种良好的行为准则，会比所谓的达官贵人更能持久地遵守这些准则。腐败极少是从老百姓开始的。其实，老百姓正因为自己学识平庸，总是更加强烈地依恋那些已经确立的法律和习俗。

热爱自己的国家会使人的品德纯洁；纯洁的品德会使人更加热爱自己的国家。我们越不能使个人的欲望得到满足，我们就越愿意为民众奉献更多的情感。为什么修道士会那样强烈地热爱他们的宗教呢？宗教使得修道士们难以忍受的地方，正是他们之所以热爱宗教的原因。他们的教规剥夺了他们满足普通愿望的东西，所以他们只有去热爱给他们带来痛苦的教规。这个教规越是严厉，也就是说，越是压制他们的欲望，他们对于教规所残留给他们的感情就越强烈。


Chapter 3　What love of the republic is in a democracy

Love of the republic in a democracy is love of democracy; love of democracy is love of equality.

Love of democracy in also love of frugality. As each one there should have the same happiness and the same advantages, each should taste the same pleasures and form the same expectations; this is something that can be anticipated only from the common frugality.

Love of equality in a democracy limits ambition to the single desire, the single happiness, of rendering greater services to one's homeland than other citizens. Men cannot render it equal services, but they should equally render it services. At birth one contracts an immense debt to it that can never be repaid.

Thus distinctions in a democracy arise from the principle of equality, even when equality seems to be erased by successful services or superior talents.

Love of frugality limits the desire to possess to the mindfulness required by that which is necessary for one's family, and even by that which is superf l uous for one's homeland. Wealth gives a power that a citizen cannot use for himself, for he would not be equal. It also procures delights that he should not enjoy, because these would likewise run counter to equality.

Thus by establishing frugality in domestic life, good democracies opened the gate to public expenditures, as happened in Athens and Rome. Magnificence and abundance had their source in frugality itself; and, just as religion requires unsullied hands so that one can make offerings to the gods, the laws wanted frugal mores so that one could give to one's homeland.

The good sense and happiness of individuals largely consists in their having middling talents and fortunes. If a republic whose laws have formed many middling people is composed of sober people, it will be governed soberly; if it is composed of happy people, it will be very happy.


Chapter 4　How love of equality and frugality is inspired

Love of equality and love of frugality are strongly aroused by equality and frugality themselves, when one lives in a society in which both are established by the laws.

In monarchies and despotic states, no one aspires to equality; the idea of equality does not even occur; in these states everyone aims for superiority. The people of the lowest condi-


第三节　在民主国家里爱国意味着什么

在民主国家，热爱共和国就是热爱民主政治，而热爱民主政治就是热爱平等。

热爱民主政治也就是热爱俭朴。在民主国家里，既然人人都应该享有同样的幸福和同样的利益，因此，人人都应该获得同样的快乐，抱有同样的希望。这种情况，如果没有大家普遍的俭朴，是不可能实现的。

在民主政治下，热爱平等可以有效地限制人的野心，使人们只有一种愿望、一种快乐，为自己的国家比其他公民做出更大的贡献。民主国家的公民不可能对国家做出完全等量的服务，但是他们应该以平等的地位为国家服务。我们来到人世间，就对国家有着一种责任，就像欠下了一笔永远无法偿还的债务。

因此，民主国家里的名望都产生于平等的原则。虽然有时候显赫的功绩和卓越的才华似乎掩盖了平等的原则。

爱俭朴的品行限制了占有欲，人人只要求家庭生活所必需的东西，如果有所剩余，则交还给国家。财富可以产生权力，但是国民不能利用它为自己服务，否则便与别人不平等了。财富也能给人带来欢乐，但是国民不应该享受这种欢乐，因为这种欢乐也同样不符合平等的原则。

好的民主国家，是通过树立俭朴节约的家庭生活意识，来提供公共开支的。在雅典和罗马就是这样。正是由于人民的节俭，这些国家才可能奢华，显得物质极大的丰富。正如宗教要人们用洁净的手把祭祀品奉献给神灵一样，法律要求人们生活俭朴，这样才可能有盈余贡献给国家。

个人良好的品行和快乐在于他们平凡的才能和少量的财富。共和国的法律培养了许多平凡的人，但如果共和国公民都很严谨，共和国就可以实施理性的统治。共和国的公民都快乐了，整个国家也就幸福了。


第四节　如何激励对平等与节俭的热爱

在一个社会里，如果平等与节俭是法律法规的一部分，它们本身就可以极大地激发人们对平等和节俭的热爱。

在君主国家和专制国家里，谁也不敢追求平等，甚至人们脑子里都没有平等的概念。在那里，人人都追求出人头地，甚至社会底层的人也试图摆脱目前的境况，去

tions desire to quit those conditions only in order to be masters of the others.

It is the same for frugality; in order to love it, one must practice it. Those who are corrupted by delights will not love the frugal life; and if this had been natural and ordinary, Alcibiades would not have been the wonder of the universe. Nor will those who envy or admire the luxury of others love frugality; people who have before their eyes only rich men, or poor men like themselves, detest their poverty without loving or knowing what puts an end to poverty.

Therefore, it is a very true maxim that if one is to love equality and frugality in a republic, these must have been established by the laws.


Chapter 5　How the laws establish equality in democracy

Some legislators of ancient times, like Lycurgus and Romulus, divided the lands equally. This could happen only at the founding of a new republic; or when the old one was so corrupt and spirits so disposed that the poor believed themselves obliged to seek, and the rich obliged to suffer, such a remedy.

If the legislator who makes such a division does not give laws to maintain it, his is only a transitory constitution; inequality will enter at the point not protected by the laws, and the republic will be lost.

One must, therefore, regulate to this end dowries, gif t s, inheritances, testaments, in sum, all the kinds of contracts. For if it were permitted to give one's goods to whomever one wanted and as one wanted, each individual will would disturb the disposition of the fundam ental laws.

In Athens, Solon acted inconsistently with the old laws, which ordered that goods should remain in the family of the testator, when he permitted one to leave one's goods to whomever one wanted by testament provided one had no children. He acted inconsistently with his own laws; for, by canceling debts, he had sought equality.

The law that forbade one to have two inheritances was a good law for democracy. It originated in the equal division of the lands and portions given to each citizen. The law did not want any one man to have several portions.

The law ordering the closest male relative to marry the female heir arose from a similar source. Among the Jews, this law was given after a similar division. Plato, who founds his laws on this division, gives it also, and it was an Athenian law.

There was a certain law in Athens of which, so far as I know, no one has understood

做他人的主人。

对于节俭而言，也是一样。如果要爱节俭，必须自己先节俭。那些被逸乐腐化了的人是决不会喜欢节俭的。如果以节俭为乐是自然、平常的事情，阿尔基比阿地斯就不会为全世界所称道了。那些羡慕或赞赏别人奢华的人，也不会喜欢节俭的。那些眼里只有富人以及那些只能看见和自己一样的穷人的人，他们憎恨自己的贫穷，但却不知道如何摆脱贫穷，所以也不会喜欢俭朴。

因此，在一个共和国里，要让人们爱平等、爱俭朴，就必须把它们写入法典。这是一条千真万确的准则。


第五节　民主政体下如何用法律建立平等

有些古代的立法者，如莱喀古士和罗慕露斯，主张平分土地。这种办法也只有在共和国建立的时候才能实行。要不然，就是古老的法制腐败不堪，人民的思想意识中产生了这种倾向，穷人们都认为他们应该寻求这样的一种良方，而有钱的人也不得不对此表示同意。

如果一个立法者推行土地均分制度，而不同时制定法律予以支持，那么，这种政治体制就只能是暂时的；在没有法律保护的地方，不平等的现象就会乘隙而入，共和国也同样会灭亡。

因此，为了维持平等，对于妇女的嫁妆，对于赠予、继承、遗嘱以及其他一切契约形式都应该订立法规。如果允许每个人按照自己的意愿、以自己的方式随意地处分自己的财产，个人意愿将会扰乱基本的法律秩序。

在雅典，梭伦准许没有子女的人可以随意地赠与自己的遗产，这是违背古代法律的。按照古代法律，遗产必须留给立遗嘱人的家族。梭伦的这种做法甚至不合乎自己制定的法律，因为他曾采用废除债务的方法谋求平等。

对于民主政治来说，禁止一个人继承两个人的财产是一条好的法律。这条法律来源于公民的土地与财富的均分制；它不允许任何一个人占有一份以上的土地和财富。

规定最亲近的男性亲属须与女性继承人结婚的法律也源于土地与财富的均分制。犹太人采用了同样的分配制度，也实施了这条法律。柏拉图制定的法律也是以均分制为基础的，所以也才会有同样的规定。雅典以前也曾有过同样的法律条款。

雅典有一项法律，我认为，可能没有多少人真正了解它的精神实质。该法律准许

the spirit. Marriage was permitted to the stepsister on the father's side, but not to the stepsister on the mother's side. This usage originated in republics, whose spirit was to avoid giving two portions of land and consequently two inheritances to one person. When a man married the step-sister on the father's side, he could receive only one inheritance, that of his father; but, when he married the step-sister on the mother's side, it could happen that the father of this sister, in the absence of male children, might leave her the inheritance, and that the brother, who had married her, might consequently receive two of them.

Let not what Philo says be proposed to me as an objection: that, although in Athens one might marry a step-sister on the father's side and not on the mother's side, in Lacedaemonia one could marry a step-sister on the mother's side and not on the father's side. For I find in Strabo that in Lacedaemonia when a stepsister married a brother, she had half the brother's portion for her dowry. It is clear That this second law was made to curb the bad consequences of the first. In order to prevent the goods of the stepsister's family from passing to the brother's, half the brother's goods were given to the stepsister as a dowry.

Seneca, speaking of Silanus, who had married his stepsister, says that such permission had restricted application in Athens and was applied generally in Alexandria. In the government of one alone, the question of maintaining the division of goods hardly arose.

In order to maintain this division of lands in a democracy, it was a good law that wanted the father of several children adopted by someone who had no children, so that the number of citizens might always be maintained equal to the number of shares.

Phaleas of Chalcedon devised a way of rendering fortunes equal in a republic where they were not equal. He wanted the rich to give dowries to the poor and receive none from them, and the poor to receive silver for their daughters and to give none. But I know of no republic that adopted such a rule. It places the citizens under such strikingly different conditions that they would hate the very equality that one sought to introduce. It is sometimes good for laws not to appear to go so directly toward the end they propose.

Although in a democracy real equality is the soul of the state, still this equality is so difficult to establish that an extreme precision in this regard would not always be suitable. It suffices to establish a census that reduces differences or fixes them at a certain point; after which, it is the task of particular laws to equalize inequalities, so to speak, by the burdens they impose on the rich and the relief they afford to the poor. Only wealth of middling size can give or suffer these kinds of adjustments, because, for men of immoderate fortunes, all power and honor not accorded them is regard as an affront.

一名男子娶同父异母的姐妹，但不允许娶同母异父的姐妹。这一习俗实际上也是来源于某些共和国的，因为共和国的精神是禁止一个人获得两份土地，也不允许一个人继承两个人的遗产。一个人与同父异母的姐妹结婚，只能继承一份遗产，也就是他父亲的遗产；但是如果他与同母异父的姐妹联姻，就有可能因为该姐妹的父亲没有男性继承人而把财产留给她，结果与她结婚的兄弟便获得了两份的遗产。

然而，菲洛提出了反对意见，我们也无法反驳。他说，虽然雅典人可以与同父异母的姐妹结婚，而不得和同母异父的姐妹联姻，但是拉栖代孟人的习俗与此正好相反，只允许与同母异父的姐妹结婚而不允许与同父异母的姐妹联姻。我在斯特拉波的著作里看到，在拉栖代孟法律中还规定，如果一个女子嫁给了她的兄弟，必须要用她兄弟应该继承财产的一半给她做嫁妆。很显然，制定这项法律的目的就是要防止前一项法律的恶果。他们把该兄弟财产的一半给同母异父的姐妹做嫁妆，就是要防止同母异父姐妹家的财产转移到兄弟的家里。

塞内加在谈到西拉奴斯与他妹妹的婚姻时说，这种准许在希腊是有限制的，但是在亚历山大却是很普遍的。其实，在君主政体下，几乎不会出现这样的财产分配问题。

有一条好法律可以在民主国家里维持这种土地的平均分配。这种法律规定，有几个子女的父亲只能选择一人继承他的财产，其余的子女则留给无子女的人们做养子女。这样，国民的数目就总是与土地财产的分配数目保持平衡。

卡儿西敦人法列阿斯为财富极为不均的共和国想出了一个均分财富的特殊方法：富有的人在女儿出嫁时必须备办嫁妆，而且不得接受聘金；穷人在女儿出嫁时不仅要接受聘金而且不用准备嫁妆。但是我不知道哪个国家曾经实行过这种法规。这种法律，把国民的生活状况做出如此明显的区别，很容易使国民反而憎恨法律所要建立的平等。所以说，有时候法律对于它所要达到的目的，还是不要采取太直接的方法为好。

虽然说在民主政治下，真正的平等是国家的灵魂，但是要建立真正的平等也绝非易事。所以说在这方面，要做到极端的平等，也不一定总是合适。因此，建立一套人口分级制度也就够了。通过这一制度，可以在一定程度上减少或限制人们生活状况上的差别。然后，通过特别的立法以向富人征税、给穷人救济的方式，来消除这种贫富的差别。只有中等程度富裕的人才能接受或者说容忍这种调节。特别富有的人，会把一切不能给予他们权利和荣誉的东西，都看做是对他们的一种侮辱。

Every inequality in a democracy should be drawn from the nature of democracy and from the very principle of equality. For example, it can be feared there that people who need steady work for their livelihood might become too impoverished by a magistracy, or that they might neglect its functions; that artisans might become arrogant; that too numerous freed men might become more powerful than the original citizens. In these cases, equality among the citizens in the democracy can be removed for the utility of the democracy. But it is only an apparent equality that is removed; for a man ruined by a magistracy would be in a worse condition than the other citizens; and this same man, who would be obliged to neglect its functions, would put the other citizens in a condition worse than his, and so forth.


Chapter 6　How laws should sustain frugality in democracy

It is not sufficient in a good democracy for the portions of land to be equal; they must be small, as among the Romans. Curius said to his soldiers, "God forbid that a citizen should esteem as little that land which is sufficient to nourish a man. "

As the equality of fortunes sustains frugality, frugality maintains the equality of fortunes. These things, although different, are such that they cannot continue to exist without each other; each is the cause and the effect; if one of them is withdrawn from democracy, the other always follows.

Certainly, when democracy is founded on commerce, it may very well happen that individuals have great wealth, yet that the mores are not corrupted. This is because the spirit of commerce brings with it the spirit of frugality, economy, moderation, work, wisdom, tranquility, order, and rule. Thus, as long as this spirit continues to exist, the wealth it produces has no bad effect. The ill comes when an excess of wealth destroys the spirit of commerce; one sees the sudden rise of the disorders of inequality that had not made themselves felt before.

In order for the spirit of commerce to be maintained, the principal citizens must engage in commerce themselves; this spirit must reign alone and not be crossed by another; all the laws must favor it; these same laws, whose provisions divide fortunes in proportion as commerce increases them, must make each poor citizen comfortable enough to be able to work as the others do and must bring each rich citizen to a middle level such that he needs to work in order to preserve or to acquire.

In a commercial republic, the law giving all children an equal portion in the inheritance of the fathers is very good. In this way, whatever fortune the father may have made, his

民主政治中的一切不平等都是因为这种政治的性质造成的，甚至是因为这种政治下平等的原则造成的。例如，人们可能害怕那些需要通过劳动而生活的人由于担任公职而更加贫穷，或是害怕这些人因为要经常劳动而疏忽职责；人们可能担心手艺人会骄傲起来；还担心被释放而成为自由民的奴隶人数太多，势力上超过原有的公民。在这种情况下，为了国家的利益，公民之间的平等是可以被取消的。不过这里所取消的也只是表面上的平等而已。一个因为担任公职而倾家荡产的人，他的生活状况必然会不如其他的同胞；而同样是这个人，他如果不得不疏忽职责的话，也．可能使其他公民的生活状况比他的情况更为糟糕。


第六节　在民主政体下，法律如何培养俭朴的意识

在管理良好的民主国家里，仅仅把土地平均分配是不够的。应该像罗马人那样，把土地分成尽可能小的小块。“一个公民决不会认为一块足以养活自己的土地太小。”古利乌斯曾经这样对他的士兵说。

财富的平均有利于保持俭朴，而人们的俭朴也有利于财富的平均。二者虽然不同，但是其性质决定了它们不能相互独立存在，因为它们互为因果。如果其中一个脱离了民主政治，则另一个也必然随之消失。

确实，在一个以商业贸易为基础的国家里，个人可能拥有巨额财富而风俗不致变坏。这是因为商业精神自然地包含着俭朴、节约、节制、勤劳、谨慎、安分、秩序和纪律。这种精神存在一天，由其创造的财富就一天不会产生负面影响。当过多的财富破坏了商业的精神，恶果便会产生。人们从来没有感受到的不平等所带来的纷乱就会随之发生。

为了维护商业精神，就应该由主要的公民经营商业贸易，使商业精神在社会上处于不受干扰的主导地位，并用各种法律对此加以保护。这些法律应该随着贸易的增加，对财富进行重新分配，使每一个贫穷的公民过上宽裕的生活，可以和他人一样安心地工作；使每一位富裕的公民维持中等生活水平，让他们要通过劳动才能保持富有或者获取财富。

在以商贸为主的共和国里，把父亲的遗产平均分给所有的子女，不失为很好的法律。这样，不管父亲曾经多么富有，他的子女都不可能像他那样富有，所以他们

children, always less rich than he, are led to flee luxury and work as he did. I speak only of commercial republics, because, for those that are not, the legislator has to make many other regulations.

In Greece there were two sorts of republic. Some were military, like Lacedaemonia; others, commercial, like Athens. In the former, one wanted the citizen to be idle; in the latter, one sought to instill a love for work. Solon made idleness a crime and wanted each citizen to account for the way he earned his living. Indeed, in a good democracy where spending should be only for necessities, each person. should have them, for from whom would he receive them?


Chapter 7　Other means of favoring the principle of democracy

An equal division of lands cannot be established in all democracies. There are circumstances in which such an arrangement would be impractical and dangerous and would even run counter to the constitution. One is not always obliged to take extreme courses. If one sees that this division, which should maintain the mores, is not suitable in a democracy, one must have recourse to other means.

If a fixed body is established that is in itself the rule in mores, a senate to which age, virtue, gravity and service give entrance. the senators, who are seen by the people as simulacra of gods, will inspire feelings that will reach into all families.

The senate must, above all, be attached to the old institutions and see that the people and the magistrates never deviate from these.

With regard to mores, much is to be gained by keeping the old customs. Since corrupt peoples rarely do great things and have established few societies, founded few towns, and given few laws; and since, on the contrary, those with simple and austere mores have made most establishments, recalling men to the old maxims usually returns them to virtue.

Furthermore, if there has been some revolution and one has given the state a new form, it could scarcely have been done without infinite pain and work, and rarely with idleness and corrupt mores. The very ones who made the revolution wanted it to be savored, and they could scarcely have succeeded in this without good laws. Therefore, the old institutions are usually correctives, and the new ones, abuses. In a government that lasts a long time, one descends to ills by imperceptible degrees, and one climbs back to the good only with an effort.

It has been asked whether the members of the senate of which we are speaking should

也就会避免奢侈，而像他们的父亲当年一样努力地工作。不过，我这里所讲的只是针对商业贸易性的共和国。在那些非商业贸易性的共和国里，立法者应该制定许多其他的法规。

希腊有两种不同的共和国：一种是军事性质的共和国，像拉栖代孟；另一种是商贸性质的共和国，像雅典。前者要求人们过着闲散的生活；而后者则千方百计激发人的劳动积极性。梭伦把闲散看做是一种犯罪，他要求每一个公民都要说明自己是如何谋生的。确实，在一个良好的民主国家里，每个人的开销都应该以生活必需品为限，因为每个人都应该得到生活的必需品。如果没有这样一个限制，他们的生活必需品将从哪里来呢？


第七节　维护民主原则的其他方式

不是所有的民主国家都适合建立土地均分制度的。在某些情况下，这种办法是不合实际的，是危险的，甚至会倾覆国家的政治体制。我们并不总是需要走极端。民主国家平分土地，目的是为了维持民风；如果发现这种办法并不适合具体的民主国家，就应该考虑采取其他的措施。

如果需要建立一个固定团体作为风俗的规范的话，元老院应该能起到这样的作用。具备相当的年龄、品德、威望和功勋的人才能进入元老院。元老们，在民众面前像神明的雕像一样，能够自然地激发人们的道德情感，而这种道德情操将影响到社会的每一个家庭。

元老院尤其应该恪守旧时的法制，并时刻注意使公民和官吏永不背离这些法制。

就民风而言，保持旧习俗是大有好处的。堕落腐败的民族是不可能成就伟大事业的。他们既没有建立过社会，修建过城池，也没有制定过法律。相反，创造了人类文明的主要是民风纯朴、严谨的民族。所以，唤起人们对古时箴言训诫的记忆，通常能使他们回到品德高尚的正道上来。

除此以外，一个国家革命的成功、新政权的建立，无不是经历无数艰难困苦，通过艰苦卓绝的努力而换取的；闲散、民风腐化的民众是不可能完成这样的事业的。那些发动革命的人虽然也希望人民能享受革命胜利的成果，但是如果没有好的法律，这种愿望也是很难实现的。所以说，古时的法制通常可以矫正民风，二而新的法制则往往引起弊端。一个政府，在漫长的岁月中，会像走下坡路一样，不知不觉地走向腐化；但是要恢复良好的政治，那就非付出艰苦的努力不可。

人们不禁要问，我们所说的元老院的元老们的任期应该是终身的还是有期限的。

be members for life or chosen for a set time. They should doubtless be chosen for life, as was done in Rome, Lacedaemonia , and even Athens. The senate in Athens, a body that changed every three months, must not be confused with Areopagus, whose members were established for life, a permanent model, as it were.

Here is a general maxim: in a senate made to be the rule, and, so to speak, the depository of the mores, senators should be elected for life; in a senate made to plan public business, the senators can change,

The spirit, says Aristotle, ages like the body. This reflection is good only in regard to a single magistrate and cannot be applied to an assembly of senators.

Besides the Areopgus, Athens had guardians of the mores and guardians of the laws. In Lacedaemonia all the old men were censors. In Rome, two of the magistrates were the censors. Just as the senate keeps watch over the people, the censors must keep their eyes on the people and the senate. They must reestablish all that has become corrupted in the republic, notice slackness, judge oversights, and correct mistakes just as the laws punish crimes.

The Roman law that wanted the accusation of adultery to be made public maintained the purity of mores remarkably well; it intimidated the women and also intimidated those who kept watch over them.

Nothing maintains more better than the extreme subordination of the young to the elderly. Both are contained, the former by the respect they have for the elderly, the latter by the respect they have for themselves.

Nothing gives greater force to the laws than the extreme subordination of the citizens to the magistrates. " The great difference Lycurgus set up between Lacedaemonia and other cites," says Xenophon, "consists above all in his having made the citizens obey the laws; they hasten when the magistrate calls them. But in Athens, a rich man would despair if one believed him dependent on the magistrate. "

Paternal authority is also very useful for maintaining mores. We have already said that none of the forces in a republic is as repressive as those in other governments. The laws must, therefore, seek to supplement them; they do so by paternal authority.

In Rome fathers had the right of life and death over their own children. In Lacedaemonia each father had the right to correct the child of another.

In Rome paternal power was lost along with the republic. In monarchies, where there is no question of such pure mores, one wants each person to live under the power of magistrates.

毫无疑问，应该是终身的；在罗马、拉栖代孟，甚至雅典，都是如此。我们不能把雅典的元老院和最高裁判所混淆了。雅典的最高裁判所是三个月更换一次的机关；元老们是永久的典范，他们的任期是终身的。

一般的原则是：如果设立元老院的目的是为了做国民的典范，弘扬民风民俗，那么元老们的任期应该是终身的；如果设立元老院的目的是为了规划、处理事务的话，那么元老院的议员是可以更换的。

亚里士多德说过，精神像躯体一样也会衰老。这种想法，只适用于一个官吏，但对于由许多元老组成的元老院来说是不适用的。

在雅典，除了最高裁判所，还有风俗护卫官和法律维护官。在拉栖代孟，所有的老年人都是监察员。在罗马，由特设的两个官吏负责监察工作。元老院只监督民众，而监察员既监督民众又监督元老院。监察员的职责是重建民风民俗，警示消极懒惰，谴责敷衍塞责，纠正错误过失。至于犯罪则依法惩处。

罗马法律明确规定，对通奸案件的起诉必须是公开的，目的在于保持风俗的纯洁，也收到了良好的效果。这种做法对妇女有震慑作用，也使监督妇女行为的人有所畏惧。

年轻人绝对服从老年人，是维护风俗的最佳办法。这样一来，双方都受到一定的约束，因为年轻人要尊重老年人，而老年人也要维护自尊。

民众绝对服从官吏，法律才能发挥其最大效力。色诺芬说过：“莱喀古士之所以能使拉栖代孟与其他城市有所不同，主要就在于他使拉栖代孟人服从法律。只要官吏一叫，人们就跑步应答。但是在雅典，如果一个富人被人认为依附官吏的话，他就会感到非常的烦恼。”

父权对于保持风俗同样也是非常有效的。我们已经说过，在共和国里，是没有在其他政体下可以看到的那种强制性权力的。因此，法律必须寻求其他方式进行弥补。父权就是一种弥补的方式。

在罗马，父亲对子女有生杀予夺的大权。在拉栖代孟，每一个父亲都有权教训别人的子女。

罗马共和国灭亡后，罗马的父权也随之消失。在君主国里，并不需要纯朴的风俗，需要的只是使人人都生活在官吏的权威之下。

The laws of Rome, which accustomed young people to dependency , delayed their coming of age. Perhaps we were wrong to take up this usage; this much constraint is not needed in a monarchy.

The same subordination in a republic could make it possible for the father to remain the master of his children's goods during his life, as was the rule in Rome. But this is not in the spirit of monarchy.


Chapter 8　How laws should relate to the principle of the government in aristocracy

In an aristocracy, if the people are virtuous, they will enjoy almost the same happiness as in popular government, and the state will become powerful. But, as it is rare to find much virtue where men's fortunes are so unequal, the laws must tend to give, as much as they can, a spirit of moderation, and they must seek to reestablish the equality necessarily taken away by the constitution of the state.

The spirit of moderation is what is called virtue in aristocracy; there it takes the place of the spirit of equality in the popular state.

If the pomp and splendor surrounding kings is a part of their power, modesty and simplicity of manners are the strength of nobles in an aristocracy. When the nobles affect no distinction, when they blend with the people, dress like them, and share all their pleasures with them, the people forget their own weakness.

Each government has its nature and its principle. The aristocracy must, therefore, not assume the nature and principle of monarchy, which would happen if the nobles had any personal and particular prerogatives distinct from those of the body to which they belong: privileges should be for the senate, and simple respect for the senators.

There are two principal sources of disorders in aristocratic states: extreme inequality between those who govern and those who are governed, and a similar inequality between the different members of the governing body. Hatreds and jealousies that the laws should prevent or check result from these two inequalities.

The first inequality is found chiefly when the privileges of the principal men are considered honorable only because they bring shame to the people. Such was the law in Rome that prohibited patricians from marrying plebeians, which had no other effect than to render the patricians, on the one hand, more haughty, and on the other, more odious. Witness the advantages the tribunes drew from this in their harangues.

This inequality will again be found if the conditions of citizens differ in relation to payments,

罗马法律规定的未成年期很长，使年轻人养成了依赖的习惯。我们沿用罗马的旧法，也许是个错误，因为君主国家并不需要这么多约束。

在共和国里这种子女对父亲的绝对服从，使得父亲一生都拥有管理子女财产的权力，罗马以前的法律就是这样规定的。不过，这并不符合君主政体的精神。


第八节　在贵族政治下，法律应当如何与政体的原则相适应

在贵族政治下，如果人民是有品德的，人民可以像在平民政治下一样过着幸福的生活，国家也能强盛起来。但是在贵族政治下，人们的贫富差距悬殊，没有多少品德；所以，法律应该尽可能地扶持和鼓励宽和的精神，并努力恢复国家在体制上必然失去的平等。

在贵族政治下，宽和的精神是一种良好的品德；它在贵族政治下的作用就像平等的精神在平民政治下的作用一样。

如果说环绕着君王们的显赫与豪华就是他们权力的组成部分的话，那么贵族们举止上的谦虚与朴实就是贵族们的力量了。当他们不再扮作高贵的样子，当他们与平民混在一起，穿着平民的服装，并与平民分享他们的一切快乐时，平民就会忘记他们自己的卑贱与贫弱。

每一种政体都有其特有的性质和原则。所以，一个贵族国家就不应该具有君主国家的性质和原则。如果贵族们的个人特权高于贵族团体的特权的话，那就不是贵族政体而是君主政体了。元老院应该享有特权，而元老们则仅仅受到尊敬而已。

在贵族政治的国家里，有两种导致社会动乱的根源：一是统治者与被统治者之间极度的不平等，一是统治集团的成员之间的不平等。法律应该预防并抑制的仇恨和妒忌都是因为这两种不平等而产生的。

第一种不平等主要表现为：特权之所以使贵族感到荣耀，是因为它给平民带来耻辱。罗马禁止贵族与平民结婚的法律就是这样。这一法律的唯一效果就是，一方面使贵族更为高傲，而另一方面又使贵族显得更为可恶。让我们来看看护民官是怎样从这里为他们的演说获取素材的。

第一种不平等还表现为：贵族与平民的纳税条件不同。这种不同有四种情形：

which happens in four ways: when the nobles give themselves the privilege of not paying them; when they exempt themselves fraudulently; when they recover them for themselves on the pretext of remunerations or stipends for the tasks they do; finally, when they make the people their tributaries and divide among themselves the imposts they levy upon them. This last case is rare; when it occurs, an aristocracy is the harshest of all governments.

While Rome leaned toward aristocracy, it avoided these defects very well. The magistrates never drew stipends from their magistracies. The principal men of the republic were assessed like all others; they were assessed even more; and sometimes they were the only ones assessed. Finally, far from dividing the revenues of the state among themselves, they distributed all that could be drawn from the public treasury, all the wealth that fortune sent them, to the people, to be pardoned for their honors.

It is a fundamental maxim that distributions made to people have pernicious effects in democracy to the same extent that they have good effects in aristocratic government. The former cause the loss of the spirit of citizenship, the latter lead back to it.

If the revenues are not distributed to them, the people must be shown that they are well administered; displaying them to the people is a way of letting the people enjoy them. The gold chain that was hung in Venice, the wealth carried in Rome during the triumphs, and the treasures kept in the temple of Saturn, all were truly the people's wealth.

In aristocracy it is essential above all that the nobles not levy taxes. In Rome, the highest order of the state had nothing to do with levying taxes; the second was charged with it, and even that led to serious drawbacks. If the nobles were to levy taxes in an aristocracy, all private individuals would be taxed at the discretion of the men concerned with matters of public business; there would be no higher tribunal to correct them. The nobles appointed to relieve the abuses would prefer to enjoy the abuses. Nobles would be like princes of despotic states, who confiscate the goods of whomever they please.

Soon these profits would be regarded as a patrimony, which avarice would extend according to its fancy. Tax farming would collapse; public revenues would be reduced to nothing. In this way some states, without having received an observable setback, fall into a weakness that surprises their neighbors and stuns the citizens themselves.

The laws must also prohibit nobles from engaging in commerce; merchants with such rank would set up all sorts of monopolies. Commerce is the profession of equal people, and the poorest despotic states are those whose prince is a merchant.

一、贵族有不纳税的特权；二、贵族可以用欺诈的手段逃税；三、贵族常以所担任职务的报酬或薪水为借口侵占公款；四、贵族把平民变成附庸，并分享他们向平民所征收的贡税。这最后一种情形是很少见的，真正出现这种情况的贵族政府是一切政府中最为残酷的。

当罗马带有贵族政体成分的时候，它很好地避免了这些弊端。官吏从来没有因为所担任的官职领取过薪俸。共和国的显要人物不仅和别人一样纳税，甚至比别人纳得更多；而且在有些情况下，只有他们才纳税。更值得一提的是，他们不但不分享国库的收入，反而把他们能够从国库里得到的一切钱财、把幸运赐予他们的一切财富，无偿地分发给平民，以换取人们对他们所享有的荣誉的谅解。

把钱财分发给平民，对于民主政治是有害的，但对于贵族政治却是有益的。这是一条基本准则。前者使人民丧失公民的精神，而后者却使公民的精神得以恢复。

如果不把国库的收入分发给人民，就应该让人民清楚地知道，这些收入得到了很好的管理和利用。把这些财富展示给人民也是让人民享受的一种方法。在威尼斯悬挂的那条金链子，历次远征胜利归来时在罗马展示的财宝，在农神庙里珍藏的宝物，实际上都是人民的财富。

在贵族政治下，特别重要的一点就是贵族不征收赋税。罗马的一等贵族从不过问税收事务。征税的事由二等贵族操办。即使这样，日子久了，也会出现一些弊端。在这样由贵族征税的贵族国家里，每个人的税额都由负责税收的人员任意确定，因为没有高一级的法庭纠正税务官员的行为。负责消除社会时弊的官员，也乐意享受社会弊端给他们带来的好处。如此一来，贵族们就像专制国家的亲王们，可以随意没收人们的任何财产。

这样巧取豪夺所获得的利益，不久就变成了贵族的世袭财产，贪婪使其随意扩大这种财产。结果是，包税制度解体，国库的收入没有了。有些国家，并没有明显地受到过任何沉重的打击，却由于这个原因而日渐衰落，其衰落的程度不仅使邻国感到震惊，也使自己的公民莫名其妙。

法律还应该禁止贵族经商，因为他们有巨额的资金，有能力垄断一切贸易。贸易只能是相互平等的人们从事的职业。所以，君主经商的专制国家是最为贫穷的国家。

The laws of Venice prohibit nobles from engaging in any commerce, for it could give them, even innocently, exorbitant wealth.

The laws should use the most effective means to make the nobles render justice to the people. If the laws have not established a tribune, they must themselves be the tribune.

Every sort of refuge from the execution of the laws ruins aristocracy, and tyranny is very near.

The laws should always humble the arrogance of domination. There must be, for a time or forever, a magistrate to make the nobles tremble, like the ephors in Lacedaemonia and the state inquisitors in Venice, whose magistracies are subject to no formalities. This government needs violent springs: in Venice, a stone mouth is open for every informer; you might say it is the mouth of tyranny.

These tyrannical magistracies in aristocracies are related to censorship in democracy, which is no less independent by its nature. Indeed, the censors should not be examined about the things they have done during their censorship; they must be trusted, never daunted. The Romans were remarkable; all the magistrates except the censors could be required to explain their conduct.

Two things are pernicious in aristocracy: the extreme poverty of the nobles and their exorbitant wealth. To curb their poverty, they must above all be obliged to pay their debts promptly. To moderate their wealth, provision must be made that are wise and imperceptible, in contrast to confiscations, agrarian laws, or the abolition of debts. which produce infinite evils.

The laws should remove the right of primogeniture from the nobles so that fortunes are always restored to equality by the continual division of inheritances.

There must be no substitutions, no redemptions by one of the lineage, no entailed property, and no adoptions. The means invented to perpetuate the greatness of families in monarchical states cannot be used in aristocracy.

When the laws have equalized families, it remains for them to maintain the union between families. Disagreements among nobles should be removed promptly; failing this, disputes between persons become disputes between families. Arbiters can end proceedings or keep them from arising.

Finally, the laws must not favor the distinctions that vanity puts between families on the pretext that some are nobler or older; this should rank with the pettinesses of private individuals.

威尼斯的法律禁止贵族从商，因为即使贵族诚实经营，他们也能从贸易中获得巨额的财富。

法律应该以最为有效的手段，使贵族公正地对待平民。如果法律还没有设立护民官的话，法律自己就应该起到保护人民利益的作用。

对犯罪行为的各种庇护将使法律难以执行，将会毁掉贵族政治，甚至会演变为暴政。

法律应该总是压制权势者的骄横，应该设立一个临时或者永久性的官职，借以对贵族形成某种威慑。如拉栖代孟的民选长官、威尼斯的检察官，这种官吏的行为不受任何程序上的约束。这种政治需要最为猛烈的“动力”，所以威尼斯修建了一个石嘴兽，张着大嘴接受一切人的检举揭发。你也许会说，这就是一张暴政的大嘴。

贵族政治下的这种带有专制性质的官职类似于民主政治下的检察官。就其性质而言，民主政治下的检察官也是独立的。监察官在任期间，不应该追究他们的行为，应该充分地信任他们，决不要打击他们。在这一方面，罗马人的做法是值得赞赏的。其他一切官员都要对他们的行为负责，只有监察官是例外。

两种情况对贵族政治极为有害，那就是贵族太过贫穷，或者太过富有。为了防止贵族贫穷，最为关键的就是要督促他们及时偿还债务。为了阻止他们过于富有，就需要制定明智的、温和的规章制度。但是不能没收财产，不能均分田产，也不能取消债务，因为这些做法都会引发无穷的祸患。

法律应该废止贵族的长子继承权。这样就可以把贵族的遗产不断地分割，使贵族的财富总是维持在一定的水平上。

应该废除“过继”、“遗产赎回权”、“财产世袭权”和“收养”等等。这些都是君主国家用来延续家族显赫的手段，贵族政治是绝对不可采用的。

在法律使家族趋于平等以后，法律还应该维持家族之间的和睦与团结。贵族之间的纷争应该迅速加以解决，否则个人的纠纷就会演变成家族之间的纠纷。公断可以解决纷争，甚至可以预防纷争的发生。

最后，有些家族出于虚荣，声称本家族比其他家族更尊贵，历史更久远，目的在于炫耀自己。法律不应该维护这种主张，应该把它视为个人的弱点。

One has only to cast an eye at Lacedaemonia; one will see how the ephors were able to humble the weaknesses of the kings, those of the important men, and those of the people.


Chapter 9　How laws are relative to their principle in monarchy

Since honor is the principle of this government, the laws should relate to it.

In monarchy they must work to sustain that nobility for whom honor is, so to speak, both child and father.

They must render it hereditary, not in order to be the boundary dividing the power of the prince from the weakness of the people, but to be the bond between them.

Substitutions, which keep goods in families, will be very useful in this government, though they are not suitable in the others.

Redemption by one of the lineage will return to the noble families the lands that a prodigal relative has transferred.

Noble lands, like noble persons, will have privileges. One cannot separate the dignity of the monarch from that of the kingdom; one can scarcely separate the dignity of the noble from that of his fief.

All these prerogatives will be peculiar to the nobility and will not transfer to the people, unless one wants to run counter to the principle of the government, unless one wants to diminish the force of the nobility and force of the people.

Substitutions hamper commerce; redemption by one of the lineage makes an infinite number of proceedings necessary; and all the lands that are sold in the kingdom are more or less without a landlord for at least a year. Prerogatives attached to fiefs give a very burdensome power to those who hold them. These are peculiar drawbacks of a nobility, which disappear in the face of the general utility it procures. But if these are extended to the people, one uselessly runs counter to all principles.

In monarchies, a man can be permitted to leave most of his goods to one of his children; this permission is good only there.

The laws must favor all the commerce that the constitution of this government can allow, so that the subjects can, without being ruined, satisfy the ever-recurring needs of the prince and his court.

The laws must put a certain order in the manner of levying taxes so that the manner is not heavier than the burdens themselves.

The weight of burdens at first produces work; work, dejection; dejection, the spirit of

我们只需要看一看拉栖代孟，就可以发现，民选长官非常善于抑制君王、官员以及民众的弱点。


第九节　在君主政体下，法律应如何与原则相适应

荣誉既然是君主政体的原则，那么法律就应该与这一原则相适应。

在君主政体下，法律应该竭力扶持贵族。对于贵族，荣誉可以被看成产儿也可以被视为生父。

法律应该承认贵族的世袭权利，但这不是君主的权威和人民的软弱之间的界限，而是两者之间联系的纽带。

过继，可以保存家族的产业，这对君主政体是非常有益的，尽管它对其他政体而言并不适合。

遗产赎回权是很有用处的，它能够使贵族家庭赎回败家子女出卖的土地。

贵族的土地，应该和贵族本人一样，享有特权。君主的尊严和国土的尊严是分不开的。同样，贵族的尊严和他封地的尊严也是无法分开的。

所有这些特权是贵族所特有的，是绝对不能转让给人民的，除非我们要违背政体的原则，除非我们要削弱贵族的力量和人民的力量。

过继会阻碍贸易；遗产赎回权可能会引发无数的纷争和诉讼。在王国之内出让的一切土地，至少在一年之内，所有权人是无法确定的。附着于封地的特权，产生一种权力，这种权力对于容忍它的政府会造成许多的麻烦。这些都是因为有贵族而产生的弊端，不过这些弊端与贵族总体的作用相比，就无足轻重了。但是如果把这些特权转让给人民的话，那么政体的原则就被毫无意义地破坏了。

君主国家允许人们把自己大多数的财产留给自己的某一个子女。不过这种规定也只适合于君主国。

法律应该支持与君主政体相适应的一切贸易活动。这样，人民既能满足君主和朝廷的毫无止境的需求，又不至于毁了自己。

法律应该在征税的方式上制定一些细则，以免收税的手续比税赋本身还要烦琐。

赋税繁重首先会使人更加劳苦，劳苦使人身心疲惫，疲惫最终会使人怠惰。

laziness.


Chapter 10　On the promptness of execution in monarchy

Monarchical government has a great advantage over republican; as public business is led by one alone, execution is more prompt. But, since this promptness could degenerate into haste, here the laws will introduce a certain slowness. They should not only favor the nature of each constitution, but also remedy the abuses that can result from this same nature.

In monarchies Cardinal Richelieu wants one to avoid the intricacies of corporations, which form difficulties at every point. Even if this man's heart was not filled with despotism, his head was.

The bodies that are depository of the laws never obey better than when they drag their feet and bring into the prince's business the reflection that one can hardly expect from the absence of enlightenment in the court concerning the laws of the state and the haste of the prince's councils.

What would have become of the finest monarchy in the world of the magistrates, by their slowness, their complaints, and their prayers, had not checked the course of even the virtues of its kings, when these monarchs, consulting only their generous souls, wanted to reward boundlessly services that were rendered with a similarly boundless courage and fidelity?


Chapter 11　On the excellence of monarchical government

Monarchical government has a great advantage over despotic. As it is in its nature to have under the prince several orders dependent on the constitution, the state is more fixed, the constitution more unshakable, and the persons of those who govern more assured.

Cicero believes that the establishment of tribunes in Rome saved the republic. " Indeed, " he says, "the force of the people without a leader is more terrible. A leader feels that the business tur n s on him, he thinks about it; but the people in their impetuosity do not know the peril into which they throw themselves. " One can apply this reflection to a despotic state, where the people have no tribunes, and to a monarchy, where the people do, in a way, have tribunes.

Indeed, one sees everywhere in the activities of despotic government that the people, led by themselves, always carry things as far as they can go; all the disorder they commit is


第十节　君主政体施政的效率

与共和制政体相比，君主政体有一个显著的优势，公共事务由一个人来指挥，执行起来就快得多。但是，这种快速可能导致草率，法律应该设法使其放缓速度。法律不仅要维护各种政治体制的性质，而且还要矫正其政体本质产生的种种弊端。

红衣主教黎希留劝告君主国家要避免因集会结社引发的弊端。哪里有集会，哪里就可能出问题。要不是黎希留本人有专制主义倾向，就是他脑子里有专制主义思想。

如果司法能稳步行动，对君主的事务深思熟虑，那就是对君主最好的恭顺。但是由于朝廷对法律的无知，加之朝臣会议的催促，君主的事务往往很难得到妥善处理。

如果官吏们通过他们的拖延、申诉、请求都无法阻止君主的草率行动，而君主们往往凭着一时的冲动，对那些凭着无限度的勇气与忠心鲁莽行事的臣民给予奖励，设想一下，即使是世界上最好的君主国，这样下去会变成什么样子呢？


第十一节　君主政体的优越性

与专制政体相比，君主政体有一大优点。根据君主政体的性质，在君主之下，有许多依附于君主政体的社会阶层，因此国家会更加稳定，政体会更加稳固，统治者会更加放心。

西塞罗认为，罗马设置护民官保全了罗马共和国。他说：“的确，如果没有领袖，民众的力量是非常可怕的。领袖知道事情肯定会涉及到自己，所以会深思熟虑、认真思考；但是民众在冲动的时候，根本不知道自己是在走向危险。”这种想法既适合没有护民官的专制政体，也适合于君主政体。在君主国家里，人民在一定意义上是有护民官的。

诚然，我们到处可以看到，在专制国家里发生动乱时，人民为激动的情绪所支配，往往容易走极端。所有的纷乱都被推向了极端。然而，在君主国家里，事情很少

extreme; whereas, in monarchies, things are very rarely carried to excess. The leaders fear for themselves; they fear being abandoned; the intermediate dependent powers do not want the people to have the upper hand too much. Rarely are the orders of the state entirely corrupted. The prince depends on these orders; seditious men, who have neither the will nor the expectation of overturning the state, have neither the power nor the will to overthrow the prince.

In these circumstances, people of wisdom and authority intervene; temperings are proposed, agreements are reached, corrections are made; the laws become vigorous again and make themselves heard.

Thus all our histories are full of civil wars without revolutions; those of despotic states are full of revolutions without civil wars.

Those who have written the history of the civil war of some states, even those who have fomented them, have sufficiently proven how rarely princes should be suspicious of the authority they leave to certain orders in return for their service, for, even in their frenzy, these orders have longed only for the laws and their duty and have slowed the ardor and impetuousity of factious men more than they were able to serve them.

Cardinal Richelieu, thinking perhaps that he had degraded the orders of the state too much, has recourse to the virtues of the prince and his ministers to sustain it, and he requires so many things of them that, in truth, only an angel could have so much care, so much enlightenment, so much firmness, and so much knowledge; one can scarcely flatter oneself that, between now and the dissolution of monarchies, there could ever be such a prince and such ministers.

Just as the peoples who live under a good police are happier than those who run about in the forest, without rule and without leaders, so monarchs who live under the fundamental laws of their state are happier than despotic princes, who have nothing to rule their people's hearts or their own.


Chapter 12　How the laws are relative to the principle of despotic government

Despotic government has fear as its principle; and not many laws are needed for timid, ignorant, beaten-down people.

Everything should turn on two or three ideas; therefore, there must be no new ones. When you instruct a beast you take great care not to let him change masters, training, or gait; you stamp his brain with two or three impulses and no more.

会走向极端。领袖们往往为了自己而有所顾忌，害怕被民众所抛弃。人民所依附的中间势力也不愿意让人民太占上风。国内的社会各阶层被完全腐化的现象很少出现，而君主就依附于这些阶层。引发动乱的人，既没有推翻政府的意志，也没有推翻政体的欲望，所以他们无力也无意要推翻君主。

在这种情况下，明智而有权威的人士会出现，提出解决问题的办法，达成一些协议，纠正弊端，于是法律重新恢复了效力，并被人民所遵守。

因此，在我们所熟悉的一切欧洲各国的历史中，经常发生内战而没有革命；而在专制国家里，却只有革命而没有内战。

著述某些国家内战历史的史学家，甚至煽动发起这些内战的人，都能够充分证明，君主们极少心怀疑惧地把权力交给某些阶层的人士，使他们为自己服务。这些人士，即使因一时冲动而犯了错误，但还是会专心一意地致力于法律和义务；这些人只会缓和而绝对不会刺激反叛者的狂热的情绪。

红衣主教黎希留想到他曾经贬低了社会各阶层的作用，所以他试图利用君主和官吏们的政治品德来维护国家的运转，不过他对他们提出的要求也太多了，也许除了天使之外，不可能有人会那样谨慎、智慧、果断、博学。恐怕在君主制存在的今天，我们根本无法看到他所要求的那么完美的君主和臣子。

正如在良好的统治下生活的人们，比那些没有规章、没有领袖、在森林里游荡的野人快乐得多，生活在国家基本法律下的君主也比暴君幸福快乐，因为暴君既没有任何东西可以约束老百姓的心，也没有任何东西可以约束他自己的欲念。


第十二节　法律应如何与专制政体的原则相适应

专制政体的原则是恐惧。对于怯懦、无知、精神萎靡的民众来说，并不需要太多的法律。

在专制政体下，一切事情的运作都取决于两三个概念，因而不需要再引入新的概念。我们驯兽时会特别注意，不改变主人、训练的内容及步法。这样，通过两三个动作把指令注入到它的脑子里就行了。

When the prince is enclosed, he cannot end his stay among sensual pleasures without distressing all those who keep him there. They cannot allow his person and his power to pass into other hands. Therefore , he rarely wages war in person and scarcely dares to haveit waged by his lieutenants.

Such a prince, accustomed to meeting no resistance in his palace, becomes insulted at that offered him by armed men; he is, therefore, usually moved by anger or vengeance. Besides, he cannot have an idea of true glory. Therefore, wars have to be waged there in all their natural fury, and the right of nations has to be less extensive than elsewhere.

Such a prince has so many faults that one must fear exposing his natural foolishness to the light of day. He is hidden, and one remains in ignorance of his condition. Fortunately, men in these countries are such that they need only a name to govern them.

Charles , meeting some resistance in the senate of Sweden while he was at Bender, wrote that he would send one of his boots to command it. The boot would have governed like a despotic king.

If the prince is taken prisoner, he is supposed dead, and another ascends the throne. The treaties made by the prisoner are null; his successor would not ratify them. Indeed, as he is the laws, the state, and the prince, and as from the moment he is no longer the prince, he is nothing, if he were not considered dead, the state would be destroyed.

The preservation of the state is only the preservation of the prince, or rather of the palace in which he is enclosed. Nothing which does not directly menace the palace or the capital makes an impression on ignorant, arrogant, and biased minds; and, as for the sequence of events, they cannot follow it, foresee it, or even think about it. Politics with its springs and laws should here be very limited, and political government is as simple as civil government.

Everything comes down to reconciling political and civil government with domestic government, the officers of the state with those of the seraglio.

Such a state will be in the best situation when it is able to consider itself as alone in the world, when it is surrounded by deserts and separated from the people it calls barbarians. It will be good for the despotism, unable to count on the militia, to destroy a part of itself.

While the principle of despotic government is fear, its end is tranquility; but this is not a peace, it is the silence of the towns that the enemy is ready to occupy.

Since force is not in the state but in the army that has founded it, that army must be preserved in order to defend the state; however, it is dangerous to the prince. How then isⅫ

久居宫中的君主，一旦要离开那个整日淫乐的地方，就会引起幽禁他的所有人的忧虑。他们不能容忍君主的人身和权力落人他人手中。因此，君王很少亲自领兵作战，也不敢让他的将军领兵征战。

这样的君主，在宫中习惯了俯首听命，他的意志一旦遭到武力挑衅，他肯定会暴跳如雷。所以说，他常常是被愤怒或报复的情绪支配着。加之，他不懂得什么是真正的光荣。所以，专制国家进行的战争往往比较狂暴，不受约束。所以针对专制国家的国际法准则应该更宽泛一些。

这样的君主有太多的缺点和弱点，他周围的人很怕他的愚蠢和无知暴露在大众面前。所以，他藏在宫中，人们对他也不了解。不过幸运的是，专制国家的人民只需要有君主的名义就可以统治了。

当查理十二世在本达的时候，听说瑞典的元老院里有人反对他。他立即致信国内，让递一只他的鞋子前去，像专制君主一样，进行统率并监督一切。

如果君主成为俘虏，就被视作死亡，而另一位君主就会登上王位。沦为阶下囚的君主所订立的条约是无效的，他的继位者是不会批准这些条约的。因为他就是法律，就是国家，又是君主；当他不再是君主的时候，他就什么也不是了。如果不把他看做已经死亡，国家就灭亡了。

在专制君主政体下，保卫国家就是要保卫君主，或者说保卫君主所在的禁宫。不管发生什么事情，只要不会直接威胁到禁宫或者首都的安全，对于那些无知、高傲或者持有偏见的人来说，就不会产生太大的影响。至于事件之间的联系，他们不会去跟踪、预见，甚至不去考虑。政治以及它的动力与法律一样，在这样的国家的作用是非常有限的。政治的统治和民事的管理一样简单。

一切都简化为：政治的统治和民事的管理与君主家庭的管理相协调；国家的官吏与君主后宫的官吏相协调。

这样一个国家，如果周围都是沙漠，并远离他们所谓的野蛮人，且自视为世界上唯一的国家，那是再好不过的了。因为这样的国家不能依靠军队，所以最好的方式是毁掉自己的一部分国土，使自己的国家与外部隔离起来。

因为专制政体的原则是制造恐怖，其目的就是风平浪静。但这种平静并非和平，而只是一种沉默，是外敌可能占领前的一种缄默而已。

力量并不是来自于国家，而是来自于建立国家的军队。因此，要保卫国家，就必须拥有军队。但是对于君主来说，军队是非常危险的。那么，如何来协调军队在保

the security of the state to be reconciled with the security of the person?

I beg you to observe with what industry the Muscovite government seeks to escape the despotism that weighs on the government even more than it does on the peoples. Great bodies of troops have been disbanded; penalties for crimes have been lessened; tribunals have been established; some men have begun to be versed in the laws; the people have been instructed. But there are particular causes that will perhaps return it to the misfortune it had wa nted to flee.

In these states, religion has more influence than in any other; it is a fear added to fear. In Mohammedan empires the peoples derive from religion a part of the astonishing respect they have for their prince.

It is religion that slightly corrects the Turkish constitution. Those subjects who are not attached to the glory and greatness of the state by honor are attached to it by force and by religious principle.

Of all despotic governments, none is more oppressive to itself than the one whose prince declares himself owner of all the land and heir to all his subjects. This always results in abandoning the cultivation of the land and, if the prince is a merchant, in ruining every kind of industry.

In these states, nothing is repaired, nothing improved. Houses are built only for a lifetime; one digs no ditches. plants no trees; one draws all from the land, and returns nothing to it; all is fallow, all is deserted.

Do you think that laws that take away ownership of land and inheritance of goods will diminish the avarice and cupidity of the important men? No: such laws will excite their cupidity and avarice. The important men will be led to take a thousand oppressive measures because they will not consider anything their own but the gold silver that they can steal or hid e.

In order that all not be lost. it is well to moderate the greediness of the prince by some custom. Thus, in Turkey, the prince is usually satisfied to take 3 percent from the inheritances of the people. But, as the Grand Signior gives most of the land to his militia and disposes of it according to his fancy, as he seizes all the inheritances of the officers of the empire, as, when a man dies without male children, the Grand Signior becomes the owner and the daughters have only the usufruct, it happens that most of the goods of the state are held in precarium.

According to a law of Bantam, the king takes the inheritance, including the wife, the

卫国家的安全与君主的人身安全方面的作用呢？

我请大家看一看，俄罗斯政府是怎样不遗余力地试图摆脱专制主义。专制主义，对于政府比对于民众来说，要沉重得多。它解散了庞大的军队，减轻了刑法，建立了法院，开始宣讲法律知识，教育民众。但是还有一些特殊的因素，而这些因素的存在也许有可能使他们再回到他们试图逃离的苦难中去。

在这样的国家里，宗教具有特别的影响力，是恐怖之上又新加的恐怖。在伊斯兰帝国里，人们对君主无比尊敬，宗教起了很重要的作用。

在土耳其，宗教在一定程度上纠正了政治制度。土耳其的臣民本来并不以国家的荣耀和强盛而感到光荣，但是通过力量和宗教的原则就把它们和国家联系起来了。

如果一个专制君主宣布他是国家一切土地的所有者，是国家所有臣民财产的继承人，那么他的国家是一切专制国家中矛盾和问题最多的国家。农业会因此持续凋零；如果君主还从事贸易的话，所有的工商业也可能因此而遭受毁灭。

在这样的专制国家里，人们什么也不维护，什么也不修缮。建造的房屋只要够住就行，没有人修渠灌溉，没有人植树造林；一切都取之于大地，但从不给予大地任何投入。不仅土地荒芜，一切都荒废了。

试想一下,如果法律废止了土地所有权和财产继承权，是不是就能减少大人物们的贪婪和私欲？答案是否定的。也许这样的法律反而会更加激发他们的贪婪与私欲。那些大人物们会用尽各种压榨手段去掠夺金银。因为他们知道，他们能够据为己有的，也就只有金银了，而且金银财宝，不仅可以掠夺，也容易藏匿。

为了防止国家灭亡，应该利用一些既成的习俗节制君主的贪婪。所以在土耳其，君主从百姓的遗产中抽取3%就满足了。但是，因为君主把大部分的土地给了军队，又随意地支配，而且他在帝国军官死亡以后可以掠夺他们的遗产，还可以成为那些死后无嗣之人的遗产继承人（因为死者的女儿只有用益权）所以，国家大部分财产的所有权都是不稳定的。

班潭的法律规定，国王获得所有人的一切遗产，甚至包括被继承人的妻子、儿女

children, and the house. In order to elude the most cruel provision of the law, one is obliged to marry children at the age of eight, nine, or ten, and sometimes even younger, so that they do not remain an unfortunate part of the father's inheritance.

In states where there are no fundamental laws. the inheritance of the empire cannot be fixed. The prince elects from within his family or from outside it the one who is to wear the crown. It would be vain to establish inheritance by the eldest; the prince could always choose another. The successor is declared either by the prince himself, by his ministers, or by a civil war. Thus, this state has one more reason for dissolution than a monarchy.

As each prince of the royal family is equally entitled to be elected, it happens that the one who ascends to the throne immediately has his brothers strangled, as in Turkey; or blinded, as in persia; or driven mad, as with the Moguls; and if these precautions are not taken, as in Morocco, each time the throne is vacated a horrible civil war follows.

According to the constitutions of Muscovy, the czar can choose whomever he wants as his successor, either from within his family or from outside it. The establishment of such a succession causes a thousand revolutions and renders the throne as unsteady as the succession is arbitrary. As one of the most important things for the people to know is the order of succession, the best one is that which is most obvious, such as birth and a certain order of birth. Such a provision checks intrigues and stifles ambition; the spirit of a weak prince is no longer captive, and the dying are not made to speak.

When a fundamental law establishes the order of succession, one prince alone is the successor, and his brothers have no real or apparent right to contend for the crown. One can neither presume nor bring to bear a particular will of the father. It is, therefore, no more a question of checking the king's brother or killing him than it is of checking or killing any other subject at all.

But in despotic states, where the prince's brother are equally his slaves and his rivals, prudence requires that they be imprisoned, especially in Mohammedan countries, where the religion regards victory or success as a judgment of god, so that no one is sovereign there by right, but only in fact.

In states where the princes of the blood see that they will be enclosed or put to death if they do not ascend to the throne, ambition is excited much more than among ourselves, where princes of the blood enjoy a condition which, though not as satisfying to ambition, is perhaps more satisfying to moderate desires.

In despotic states princes have always abused marriage. They usually take several

和住宅。老百姓为了逃避这一法律中最为残酷的规定，不得不使子女在八九岁，最多十岁，有时候甚至更小就结婚，以免他们沦落为其父亲遗产中不幸的一部分。

在没有基本法律的国家里，王位的继承是无法固定下来的。君主从他的家族或其他的家族之中选择一人来继承王位。所以，确立长子继承权是徒劳无益的，君主总是可以选择别人的。王位继承人有时是君主自己宣布的，有时是大臣宣布的，．有时甚至是通过内战宣布的。因此，这就是专制国家比君主制国家更容易瓦解的又一个原因。

皇室家族的每一个王子都同样有资格成为王位继承人，所以太子一旦登上王位成为君主，就会残害自己的兄弟。他们像在土耳其那样，把兄弟们绞死；或者像在波斯那样，把兄弟们的眼睛刺瞎；或者像在莫格儿那样，把兄弟们全部逼疯。如果不采取这样的预防性措施，像在摩洛哥那样，每一次王位空缺都会引发一场内战。

根据俄罗斯的宪法，沙皇可以根据自己的意志在皇室内外选择中意的继位者。这种继位制度引发了千百次的革命，使皇位继承往往扑朔迷离，可以说与该国即位制度一样具有武断性。王位继承的顺序是老百姓应该知道的最为重要的事情之一，所以最好是用最为明显的事实为依据，如出生和出生的顺序。类似的办法可以防止阴谋，遏制野心。生性懦弱的君主，不必再为继承问题而忧虑，而将死之人也就不必让他再开口说话了。

当基本法律确定了王位的继承顺序，就只有一位太子可以继承王位，他的兄弟们实际上就无权与其争夺王冠了。他们既不能假借、也无法利用父亲的个人意旨。这样，也就不存在杀害国王兄弟的问题了，因为残害国王的兄弟就像残害普通臣民一样与王位之争无补。

但是在专制国家里，国王的兄弟，既是国王的奴隶，也是国王的劲敌。为了慎重起见，国王往往把他们幽禁起来。在伊斯兰国家更是如此。伊斯兰教认为，胜利和成功是神灵的裁判。所以，在伊斯兰国家里，从来就没有法律意义上的国君，而只有事实上的国君。

在有些专制国家里，太子们如果不能登上王位，就必然会被幽禁或者处死。在这样的国家里，戴上王冠的野心会膨胀到极点，远远超出我们欧洲国家的一般情况。在欧洲国家里，没有当上国王的太子们也都享有一定的地位。这样的地位，即使满足不了他们的野心，也能满足他们一般的愿望。

在专制国家里，君主往往败坏了婚姻制度。他们通常要娶好几个妻子，特别是在

wives, especially in that part of the world, Asia, where despotism is, so to speak, naturalized. They have so many children that they can scarcely have any affection for them, nor can the children have any for their brothers.

The reigning family resembles the state; it is too weak, and its leader is too strong; it seems extensive, and it amounts to nothing. Artaxerxes had all his children murdered for having plotted against him. It is not credible that fifty children would conspire against their father, and still less that they would conspire because he had refused to yield his concubine to his eldest son. It is simpler to believe that this was some intrigue in those seraglios of the East, those places where artifice, wickedness, and deceit reign in silence and are covered by the darkness of night, where an old prince who becomes more imbecilic every day is the first prisoner of the palace.

After all we have just said, it seems that human nature would rise up incessantly against despotic government. But, despite men's love of liberty, despite their hatred of violence, most peoples are subjected to this type of government. This is easy to understand. In order to form a moderate government, one must combine powers, regulate them, temper them, make them act; one must give one power a ballast, so to speak, to put it in a position to resist another; this is a masterpiece of legislation that chance rarely produces and prudence is rarely allowed to produce. By contrast, a despotic government leaps to view, so to speak; it is uniform throughout; as only passions are needed to establish it, everyone is good enough for that.


Chapter 13　On the communication of power

In despotic government, power passes entirely into the hands of he one to whom it is entrusted. The vizir is the despot himself, and each individual officer is the vizir. In monarchical government, power is not applied without some mediation; the monarch, in giving it, tempers it. He distributes his authority in such a way that he never gives a part without retaining a greater part.

Thus, in monarchical states individual governors of towns are not so answerable to the governor of the province as not to be even more answerable to the prince, and individual officers of military units are not so dependent upon the general as not to have an even greater dependence upon the prince.

In most monarchical states it has wisely been established that those whose command is somewhat extensive are not attached to any body of militia, with the result that, as their

世界上那些专制主义可以说已经根深蒂固的亚洲。一个君主有那么多的子女，他根本不可能对他们产生感情，而这些子女们也不大可能相互产生兄弟之间的手足之情。

帝王的家庭像国家一样，它本身太软弱，但是它的首领却太强大；它看起来很庞大，但也可能顷刻间化为乌有。阿尔达克塞尔克斯把他所有的儿子都杀了，因为他们密谋要反对他。五十个儿子集体密谋反对他们的父亲，似乎是不可能的。要是说合谋反对他的起因是，他拒绝把他的妃子让给他的长子，这简直更是不可思议。也许这是东方后宫的阴谋，可能这样认为，还合理易解一些。这些东方的后宫，奸计、叛逆和欺诈盛行，表面上似乎风平浪静，实际上只是被黑暗遮盖而已。在那里，一个年迈的君主变得一天比一天昏庸，终于成为宫中的第一囚犯。

通过上面的讨论，我们看到，好像人类的天性会使他们不断地起来反对专制政体。但是，虽然人类热爱自由，憎恶残暴，大多数民众还是屈从于专制政体。当然，这也是容易理解的。要形成一个宽和的政体，就必须把各种权力联合起来，对他们加以规范和调节，使他们协调行动，并使某一种权力增加力量，使其有能力与另一种权力相抗衡。这是立法方面的一个杰作，不是偶然产生的，也不是仅有深思熟虑就能做到的。专制政体正好与之相反，仿佛一切都是一目了然的，它的各个部分都是千篇一律的。因为只要有欲望，就可以建立专制政体，所以这是谁都可以做到的。


第十三节　权力的给予

在专制政体的国家里，权力就完全给予了受托行使权力的人。宰相自己就是专制君主，而每一个官吏又都是一个宰相。在君主政体的国家里，权力的行使就不会那样迅速。因为君主在给予权力的同时，还对权力加以节制。他总是把权力的一部分授予别人，而把权力的大部分留给自己。

因此，在君主国里，城市的执政官虽然要向省督负责，但更多的是向国君负责；军队里的官员虽然要听命于将军，但他们必须绝对地服从君主。

在大多数君主国家，有这样一条比较明智的法律规定：那些指挥权比较广泛的人，不得隶属于任何军团。因此，他们必须得到君主的特别命令才能进行指挥，因

command derives only from the particular will of the prince, who employs them or not, they are, in a way, in service and, in a way, outside it.

This is incompatible with despotic government. For, if those who had no current employment nevertheless had prerogatives and titles, there would be men in the state who were great in themselves, and this would run counter to the nature of this government.

If the governor of a town were independent of the pasha, there would have to be constant tempering to accommodate the two of them, an absurdity in a despotic government. And, in addition, if an individual governor could disobey, how could the pasha personally answer for his province?

In this government authority cannot be counter-balanced; neither that of the lowest magistrate nor that of the despot. In moderate countries law is everywhere wise; it is known everywhere, and the lowest of the magistrates can follow it. But in despotism, where law is only the will of the prince, even if the prince is wise, how can a magistrate follow a will that he does not know? He m ust follow his own.

Furthermore, as law is only what the prince want, and the prince is able to want only what he knows, surely there must be an infinite number of people who want in his name and in the same way he does.

Finally, as law is the momentary will of the prince, those who want in his name necessarily want instantly as he does.


Chapter 14　On presents

In despotic countries the usage is that one does not approach a superior, even a king, without giving him a present. The emperor of the Moguls does not accept requests from his subjects unless he has received something from them. These princes go so far as to corrupt their own pardons.

It should be this way in a government where no one is a citizen, in a government where one is filled with the idea that the superior owes nothing to the inferior, in a government where men believe themselves bound only by the chastisements that the former give the latter, in a government where there is little public business and where one is rarely introduced into the presence of an important man to request something of him, and even more rarely to complain to him.

Presents are an odious thing in a republic because virtue has no need of them. In a monarchy, honor is a stronger motive than presents. But in the despotic state, where there is

为他们可以被任用，也可以被弃用。所以，他们可以说在服军役，也可以说不在服军役。

这种情况与专制政体是不相称的。因为，如果没有现职的人仍然有头衔、有特权的话，那么就是说国家之内有一些人，他们本身就是尊贵的。这便违背了专制政体的性质。

如果一个城市的执政官不受所在省省督管辖的话，那么每天都得采取措施协调他们的关系。在专制政体下，这种事情的存在确实是荒谬的。如果说这个执政官可以抗命的话，省督又怎能为他自己所管辖的省份负责呢？

在专制政体下，权威总是不确定的。专制君主的权威是不稳定的，即使最低级的官吏的权威也是不稳定的。然而在政治温和的国家里，无论在哪里，法律都是确定的，而且是人人皆知的；所以，即使是最小的官吏，也有所遵循。但是在专制国家里，法律仅仅是君主的意志而已。即使君主是英明的，那么官吏们怎样去遵从一个他们所不知道的意志呢？所以官吏们当然只有遵从自己的意志了。

而且，由于法律只是君主的意志，而且君主只能按照他所懂得的东西表达自己的意志，所以，必须要有无数的人替君主表达意志，并且像君主一样地表达意志。

最后，因为法律是君主一时的意志，所以那些替他表达意志的人，就必须采取像君主一样的方式，即兴地表达意志。


第十四节　礼物

在专制国家里，有这样一个不成文的习俗：要拜见比自己地位高的人，就必须送上一份见面礼，甚至拜见国王也不例外。莫格儿的皇帝，如果臣民不送礼物的话，是不会接受他们的请求的。这些君王，甚至连他们赦免囚犯时，也要接受贿赂。

但是在这种政体下，发生这样的事情是必然的。在这种政体下，就没有一个人是公民；人人都认为上级对下级没有任何义务。在这种政体下，人们相信彼此之间没有太多的联系，仅有的联系，也就是一部分人惩罚另外一部分人。在这种政体下，公共事务是很少的；人民很少有机会去拜见大人物，更不要说向他们提出一些要求或者申诉了。

在共和国里，礼物是令人讨厌的东西，因为品德不需要礼物。在君主国家里，荣誉比礼物更具有激励作用。但是在专制政体的国家里，既没有荣誉也没有品德，

neither honor nor virtue , one can decide to act only in anticipation of the comforts of life.

In accordance with his ideas about the republic, Plato wanted those who received presents for doing their duty to be punished by death. One must not accept them, he states, either for good things or for bad.

It was a bad law of the Romans that permitted magistrates to accept small presents provided they did riot exceed one hundred ecus per year. Those to whom nothing is given desire nothing; those to whom a little is given soon desire a little more and then a great deal. Besides, it is easier to convict the one who ought to take nothing but takes something than it is to convict the one who takes more when he ought to take less and who always finds plausible pretexts, excuses, causes and reasons for doing so.


Chapter 15　On rewards given by the sovereign

In despotic governments, where, as we have said, one decides to act only in anticipation of the comforts of life, the prince who gives rewards has only silver to give. In a monarchy, where honor alone reigns, the prince would reward only with distinctions were it not that the distinctions established by honor are joined with a luxury that necessarily produces needs; therefore, the prince rewards with honors that lead to fortune. But in a republic under the reign of virtue, a motive that suffices in itself and excludes all others, the state rewards only with testimonies to that virtue.

It is a general rule that great rewards in a monarchy and a republic are a sign of their decadence because they prove that the principles have been corrupted: on the one hand, the idea of honor no longer has as much force, on the other, citizenship has been weakened.

The worst Roman emperors were those who gave the most: for example, Caligula, Claudius; Nero, Otho, Vitellius, Commodus, Heliogabulus, and Caracalla. The best, such as Augustus, Vespasian, Antoninus Pius, Marcus Aurelius, and Pertinax, were frugal. Under the good emperors, the state regained its principles; the treasure of honor replaced other treasures.


Chapter 16　New consequences of the principles of the three governments

I cannot bring myself to finish this book without making some further applications of my three principles.

FIRST QUESTION. Should the laws force a citizen to accept public employments? I say that they should in republican government and not in monarchical. In the former, magistra-

人们无所追求，只能希望在物质上有所收获。

在他关于共和国的言论中，柏拉图主张，履行职责而收受礼物的人应该处以死刑。他说：“不管是为了好事还是坏事，都不应该接受礼物。”

罗马有一条法律规定，就是准许接受小礼物，不过所收礼物的价值之和一年之内不得超过100埃巨。没有接受过别人东西的人，并不期望任何东西；接受过别人少量东西的人，马上就会想要再多一点儿，慢慢地就会变得贪得无厌。另外，一个不应该接受而实际上接受了别人东西的人，要使他认罪是比较容易的；但是一个应该接受别人少量东西而实际上接受了别人大量东西的人，要使他伏法就比较困难了。他总是能找出一些似乎合理的借口、托词、理由和原因，来为他自己辩解。


第十五节　元首的赏赐

在专制国家里，正如我们前面所说的，人们之所以做事，主要是希望在物质上有所收获，而君主的赏赐除了金钱，就没有其他的东西。在君主国家里，荣誉就是一切，君主的赏赐只能是以荣誉为基础的名声与地位。有了名声与地位，就必然要奢华；而要奢华，就必然有需求，所以君主就应该赏赐一些可以获得财富的名声与地位。但是，在共和国里品德占有支配地位。品德本身就是一种动力，而且是一种排他的动力，所以国家的奖赏只能是表彰这种品德而已。

在君主国和共和国里，设立重奖往往标志着国家的衰落，这是一般的规律，因为这些奖赏本身就证明国家的原则已经被败坏了。一方面，君主国里荣誉的观念不再有往日的激励作用；另一方面，共和国公民的称号也不再有昔日的分量了。

最糟糕的罗马皇帝就是那些赏赐最多的皇帝，如卡里古拉、格劳迪乌斯、尼禄、奥托、维蒂利乌斯、康莫都斯和卡拉卡拉。最好的皇帝，如奥古斯都、维司巴西安、安托尼努斯·比乌斯、马尔库斯·奥列利乌斯和佩尔提那克斯等，都是节俭的人。好皇帝在位时，国家的原则得以恢复，来自于荣誉的精神财富代替了其他的财富。


第十六节　三种政体原则的新推论

在结束本章之前，我还要把三种政体的原则与实际结合起来进行分析。

第一个问题：法律是否可以强迫公民担任公职？我认为，在共和政体下是可以的，但是在君主政体下不可以这样。在共和政体下，公职是品德的体现，是国家对

cies are testimonies to virtue; they are depositories entrusted by the homeland to a citizen who should live, act, and think only for its sake; he cannot, therefore, refuse them. In the latter, magistracies are testimonies to honor; now, such is the eccentricity of honor that it is pleased to accept magistracies only when it wants and in the manner it wants.

The late king of Sardinia punished those who refused the dignities and employments of his state; unwittingly he followed republican ideas. His manner of governing, however, proves sufficiently that this was not his intention.

SECOND QUESTION. Is it a good maxim whereby a citizen can be obliged to accept a place in the army below one he has previously held? Among the Romans the captain often served the next year under his lieutenant. This is because virtue here asks for the continuous sacrifice to the state of oneself and one's aversions. But in monarchies, honor, true or false, cannot suffer that which it calls degradation.

In despotic governments where honor, posts, and ranks are equally abused, it is indifferent whether a lout is made from a prince or a prince from a lout.

THIRD QUESTION. Shall civil and military employments be given to one person? They must be united in a republic and separated in a monarchy. In republics it would be very dangerous to make the profession of arms a particular estate distinct from that of civil functions; and, in monarchies, there would be no less peril in giving the two functions to the s a m e pe r s on.

One takes up arms, in the republic, only to defend the laws and the homeland; it is because one is a citizen that one becomes, for a time, a soldier. If these were two distinct estates, the one who bore arms and believed himself a citizen would come to feel he was only a s old ier.

In monarchies, the object of men of war is only glory, or at least honor or fortune. One should be very careful not to give civil employments to such men; they must, on the contrary, be contained by civil magistrates, and they must not have at the same time both the people's trust and the force to abuse it.

In a nation where the republic hides under the form of monarchy, observe how a particular estate for fighting men is feared and how the warrior still remains a citizen or even a magistrate, so that these titles serve as a pledge to the homeland so that it is never forgotten.

That division of the magistracies into civil and military ones, which the Romans made after the loss of the republic, was not arbitrary. It followed from a change on the Roman constitution; it was in the nature of monarchical government. And in order to temper the

公民的信任。每个公民的生活、行动与思想，都应该是为了国家，所以不得拒绝担任公职。但在君主政体下，公职是荣誉的体现；荣誉有时比较特异、古怪，只有时机和方式都符合它的意愿，才会被接受。

已故的撒地尼亚国王对拒绝封赏和公职的人，都处以刑罚。他在不知不觉中遵循了共和政体的思想。然而，他所推行的其余治国方略足以证明，那不是他的本意。

第二个问题：强迫公民担任比他以前在军队中更低的官职，这是不是一条好的准则？在罗马军队中，经常可以发现上一年的上尉到了下一年却成了他以前中尉的部下。这是因为品德要求人们，为了国家的利益应该不断地牺牲自己，去做自己并不乐意做的事情。但是在君主国里，荣誉，无论是否货真价实，都无法容忍所谓的降级。

在专制国家里，荣誉、官职、爵位，都被用滥了。即使君主成了奴仆，奴仆成了君主，也不会引起太大的关注。

第三个问题：一个人是否可以兼任文职和军职双重职务？在共和政体的国家里，兼任是可以的；但在君主制国家里，文职与武职必须分开。在共和制国家里，使军职完全区别于文职，把军职变成一个独立职业的话，是极端危险的；但是在君主制国家里，如果让一个人同时兼任文职和军职也是同样极端危险的。

在共和制国家里，只是为了保卫国家和捍卫法律，人们才拿起武器；这是因为，人们平时都是公民，只有在需要的时候，才去当兵作战。如果公民和士兵是两种完全不同的身份，那么穿铠甲、扛武器认为自己是公民的人就会认为他自己仅仅是一个士兵。

在君主制的国家里，军人的目标是荣耀，至少是荣誉或财富。对于这样的人，应该特别当心，不能让他们担任文职。相反，还应该用文职官员来节制他们。决不能让这样的人既拥有人民的信任，又有用武的权力可以滥用这种信任。

在一个貌似君主政体，实际上是共和政体的国家里，人们多么害怕军人会变成一种特殊的身份，人们常常使军人的身份与公民的身份，甚至官吏的身份有机地结合起来，从而使这些身份成为效忠国家的保证，使人始终不会忘记国家。

罗马人在共和国灭亡以后，把文职与武职分开。这其实不是武断的做法，这是罗马政治体制演变的结果，是君主政体的性质所决定的。虽然奥古斯都时代才开始进

military government, the emperors that succeeded Augustus were obliged to finish what he had only begun.

Thus Procopius, rival of Valens for the empire, failed to grasp this when, giving the dignity of proconsul to Hormisdas, prince of the royal blood of Persia, he returned to his magistracy its former command of the armies; but perhaps, he had particular reasons for this. A man who aspires to sovereignty seeks what is useful to the state less than what is useful to his cause.

FOURTH QUESTION. Is it suitable for posts to be sold? They should not be sold in despotic states, where the prince must place or displace subjects in an instant.

Venality is good in monarchical states, because it provides for performing as a family vocation what one would not want to undertake for virtue, and because it destines each to his duty and renders the orders of the state more permanent. Suidas aptly says that Anastasius had made a kind of aristocracy of the empire by selling all the magistracies.

Plato cannot endure such venality. " It is, " he says, " as if, on a ship, one made someone a pilot or a sailor for his silver. Is it possible that the rule is good only for guiding a republic and bad in all other life employments?" But Plato is speaking of a republic founded on virtue, and we are speaking of a monarchy. Now, in a monarchy, where, if the posts were not sold by a public regulation, the courtiers' indigence and avidity would sell them all the same, chance will produce better subjects than the choice of the prince. Finally, advancing oneself by way of wealth inspires and maintains industry, a thing badly needed in this kind of government.

FIFTH QUESTION. In which government must there be censors? There must be censons in a republic where the principle of government is virtue. It is not only crimes that destroy virtue, but also negligence, mistakes, a certain slackness in the love of the homeland, dangerous examples, the seeds of corruption, that which does not run counter to the laws but eludes them, that which does not destroy them but weakens them: all these should be corrected by censors.

It is astonishing that an Areopagite punished a man for killing a sparrow that had taken refuge in his breast while in f l ight from a hawk. It is surprising that the Areopagus sent to his death a child who had put out the eyes of a bird. Notice that the question is not that of condemning a crime but of judging mores in a republic founded on mores.

In monarchies there must be no censors; monarchies are founded on honor, and the nature of honor is to have the whole universe as a censor. Every man who commits a breach of

行划分，但是为了节制政府的残暴，其后的罗马皇帝就不得不将其完成。

曾与瓦连斯竞争王位的普罗哥比乌斯把总督的官职授予波斯王族的一个亲王荷尔米斯达斯，并恢复了这一官职从前的军事指挥权。他对文职与武职不加区分的这种做法，除非有他特殊的理由，否则是非常不合理的。一个渴望君权的人所追求的不是国家的利益，而是自己个人的利益。

第四个问题：公职可以买卖吗？在专制国家里，官职是不可以买卖的；因为君主总是随时封官，也随时在解职。

但是在君主制国家里，出卖官爵却是一件好事。卖官能激发人们去做一些人们不愿意为品德而做的事情，并把它当作一种家族职业；它会促使出钱买官的人去完成自己的责任，又使社会各等级更加稳固持久。隋达斯的话不无道理。他说，阿那斯塔西乌斯卖掉了所有的官职，从而把帝国变成了一种贵族政体。

但是柏拉图不能容忍这种官职的买卖。他说：“这就好像在一艘船上，收了某人的钱财，就让他当舵手或海员。这条规则对于任何一种职业都是有害的，而只有对共和国的管理是有益的，这可能吗？”但是柏拉图说的是建立在品德之上的共和制国家，而我们讲的则是君主制国家。如今，在君主政体下，即使不按公开的条例出卖官职，贫穷而贪婪的朝臣同样也会卖官的。偶然的买卖可能比君主的选拔任用更有利于发现人才。最后，以财富为手段而获得显贵，这种方法还可以激发和勉励勤劳，而勤劳正是这种政体所急需的。

第五个问题：哪一种政体需要监察官？共和政体需要监察官，因为品德是共和政体的原则。不仅犯罪会败坏品德，疏漏、失误、爱国心的淡漠、危险的榜样以及腐败的苗头，也都会破坏品德。上述这些东西虽不违犯法律，但是逃避法律；虽然不破坏法律但是会削弱法律。所以，这一切都应该由监察官加以纠正。

在雅典，有人打死了被老鹰追袭、飞入怀中的一只麻雀，为此最高裁判所的法官便对他处以刑罚，这使我们感到诧异。但更使人惊骇的是，一个儿童挖掉了一只小鸟的眼睛，最高裁判所便对他处以死刑。我们应该注意，这里的问题不是对犯罪的处罚，而是一个以风俗为基础的共和国对风俗的裁判。

君主国里不需要监察官，因为君主国是以荣誉为基础的。荣誉的性质就是，全世界的人都是荣誉的监察官。任何人做了有损荣誉的事，都要受到谴责，即使没有

honor is subject to the reproaches of even those without honor.

Their censors would be spoiled by the very men they ought to correct. Their opposition to the corruption of a monarchy would do no good; the corruption of a monarchy would be too strong for him.

It is manifest that there must be no censors in despotic governments. The example of China seems to be an exception to this rule, but in the course of this work we shall see the singular reasons for its establishment there.

荣誉的人也可以对他们进行斥责。

在君主国里，腐化监察官的正是那些监察官要纠正的人。监察官对于君主政体的腐败，是无能为力的，因为君主政体的腐败势力对于监察官来说，确实是太过强大了。

显而易见，专制政府是不应该设立监察官的。但在中国发生的实际情况，似乎打破了这个规律。不过，在本书中我们将探究在中国建立监察制度的特殊原因。


BOOK 6　Consequences of the Principles of the Various Governments in Relation to the Simplicity of Civil and Criminal Laws, the Form of Judgments, and the Establishment of Penalties


Chapter 1　On the simplicity of civil laws in the various governments

Monarchical government does not admit of such simple laws, as does despotic government. In monarchical government there must be tribunals. These tribunals give decisions. These decisions should be preserved; they should be learned, so that one judges there today as one judged yesterday and so that the citizens' property and life are as secure and fixed as the very constitution of the state.

In a monarchy, the administering of a justice that hands down decision not only about life and goods, but also about honor, requires scrupulous inquiries. The fastidiousness of the judge grows as more issues are deposited with him and as he pronounces upon greater interests.

In the laws of these states, therefore, one must not be astonished to find so many rules, restrictions, and extensions that multiply particular cases and seem to make an art of reasoning itself.

The differences in rank, origin, and condition that are established in monarchical government often carry with them distinctions in the nature of men's goods, and the laws regarding the constitution of this state can increase the number of these distinctions. Thus, among ourselves, goods are inherited, acquired, or seized; dotal, paraphernal; paternal and maternal; those of personal estates of several kinds; free, substituted; those of the lineage or not; noble, freely held, or common goods; ground rents, or those given a price in silver. Each sort of goods is subject to particular rules; these must be followed on order to make disposition of the goods, which further removes simplicity.

In our governments fiefs became hereditary. The nobility had to have had a certain standing so that the owner of a fief would be in a position to serve the prince. This produced many variations; for example, there are countries in which fiefs could not be divided among


第六章　各政体原则所产生的结果与民法、刑法的繁简、判决的形式及判刑方式之间的关系


第一节　不同政体下民法的繁简

君主政体的法律不能像专制政体的法律那样简单。在君主国家里，一定会设立法院。法院要做出判决，这些判决必须保留下来并加以学习和研究。这样，今天的判决才能和昨天的判决一样，公民的生命和财产才能与国家的政体一样安全、稳固。

在君主国家里，司法工作不仅裁决有关生命和财产的事情，而且还裁判有关荣誉的事情，所以需要进行特别谨慎的调查、询问。法官的责任越大，裁判所涉及的利益关系越是重大，便越是要细心、谨慎。

因此，我们看到这些国家法律上的规定、限制和扩大极多，由此还产生了浩繁的特殊案例，好像成了一套推理的艺术。但是我们不应该为之感到奇怪。

君主政体建立了等级、出身、门第的区别，这也给财产的性质带来了差异，和这些国家的政治体制相关的法律又会扩大这些差异。因此，在我们欧洲国家 ，对财产做了细致的划分：有继承的财产、劳动所得的财产和攫取的财产；有嫁妆、妻子的动产；有父亲的遗产和母亲的遗产；各种个人的动产；无条件继承的不动产和指定继承人的不动产；世袭的财产和不是世袭的财产；贵族的财产、自由占有的财产和公共财产；地租或货币形式的地租等等。每一种财产的归属关系都有相应特殊的法规，财产的处分都必须遵循这些法规。这样一来，法律就不可能简单了。

在我们欧洲各国，封地都是世袭的。所以贵族必须有固定的财产，这样作为封地的主人才可能总是有财力去侍奉君主。为此，也出现了各种各样的法律规定。例如在有些国家，弟兄们不得分割封地；而在另外的国家，弟弟们应该获得较为宽裕的

brothers; in others, younger brothers could receive a more extensive provision of their own.

The monarch, who knows each of his provinces, can set up various laws or permit different customs. But the despot knows nothing and can attend to nothing; he must approach everything in a general way; he governs with a rigid will that is the same in all circumstances; all is flattened beneath his feet.

In monarchies, in proportion to the number of judgments made by tribunals, jurisprudence is responsible for decisions that are sometimes inconsistent, because successive judges think differently, or because suits are sometimes well and sometimes poorly defended, or finally, because an infinity of abuses slips into whatever is touched by the hands of men. This is a necessary ill that the legislator corrects from time to time, as being an ill that is contrary even to the spirit of moderate governments. For when one is obliged to turn to the tribunals, it must be because of the nature of the constitution and not because of the inconsistency and uncertainty of the laws.

There must be privileges in governments where there are necessarily distinctions between persons. This further diminishes simplicity and produces a thousand exceptions.

One of the privileges least burdensome to society and least of all to him who gives it is that of being allowed to plead before one tribunal rather than another. Otherwise there are new suits, that is, those that seek to ascertain the tribunal before which one must plead.

The peoples in despotic states present a very different case. I do not know on what matter the legislator could enact or the magistrate judge in these countries. It follows from the fact that the lands belong to the prince that there are scarcely any civil laws concerning the ownership of lands. It follows from the sovereign's right to inherit that there are no laws concerning inheritance. Because trade belongs exclusively to the despot in some countries, all sorts of laws concerning commerce are rendered useless. Because marriages are contracted there with female slaves, there are scarcely any civil laws about dowries or the privileges of wives. Another result of the prodigious multitude of slaves there is that scarcely anyone has a will of his own, and consequently scarcely anyone is answerable for his conduct before a judge. Most moral actions, which are nothing but the will of the father, the husband, or the master, are regulated by them and not by magistrates.

I have almost forgotten to say that since what we call honor is scarcely known in these states, suits concerning honor, such an important subject among us, do not arise there.

生活费用。

了解各省情况的君主，可能制定不同的法律，也可能允许不同的习俗存在。但是暴君则什么也不知道，什么也不顾及，他只能用一般的方法去处理所有的事情；不论在任何情况下，他都依照同一的、绝对的意志进行统治。简言之，一切都被踩在他的脚下。

在君主国里，法院做出的判决越多，相互矛盾的判例也就越多。这种矛盾有时候是因为法官与法官认识上的不同，有时候是因为同一案情，有的律师辩护得好，有的律师辩护得不好，也有时候是因为人的参与而不可避免地出现了无数弊端。判决的相互矛盾是一种难以避免的弊病。立法者也时常设法加以纠正，因为这种弊端甚至违背了政治宽和的国家精神。人民之所以不得不求助于法院，应该是由于政治体制的性质决定的，而不该是由于法律的矛盾或不确定而造成的。

在必须有身份差别的国家里，就必然存在特权。这使法律进一步复杂化，因为特权制造了许许多多的例外。

有一种特权，对于社会，特别是对其赋予者来说，是最不会造成伤害的。这种特权就是可以任意选择一个法院进行诉讼。但是这里又出现了一个新的问题，也就是说，到底在哪一个法院进行诉讼呢？

在专制国家里，民众的情况与此迥然不同。我不知道，在这些国家里，立法者有什么法可以制定，法官有什么案件可以审理。因为所有的土地都属于君主，所以几乎没有任何关于土地所有权的民事法规。因为君主有权继承一切财产，所以也几乎没有任何关于遗产继承的民事法规。在有些国家，由于君主垄断了一切贸易，所有的贸易法规也就形同虚设。人们通常都和女奴结婚，所以也就几乎没有关于嫁妆和妻子的利益的民事法规。另外，还由于奴隶数量众多，几乎没有几个人有个人意志，因此也没有几个人因需要为自己的行为负责而接受法庭质询。绝大多数人的道德行为只是父亲、丈夫或主人的意志的体现而已，所以他们的行为由父亲、丈夫或主人决定，而不是由官吏决定。

我差点忘了说，我们所谓的荣誉，在这些国家几乎是没有人理解的。因此，关于荣誉的一切事情，对于我们来说，虽然是非常重要的事情，但是在这些国家就不

Despotism is self-sufficient; everything around it is empty. Thus when travelers describe countries to us where despotism reigns, they rarely speak of civil laws.

Therefore, all occasions for disputes and proceedings are taken away there. This is, in part, what makes pleaders so mistreated; the injustice of their request appears baldly, being neither hidden, mitigated, nor protected by an infinity of laws.


Chapter 2　On the simplicity of criminal laws in the various governments

It is constantly said that justice should be rendered everywhere as it is in Turkey. Can it be that the most ignorant of all peoples have seen clearly the one thing in the world that it is most important for men to know?

If you examine the formalities of justice in relation to the difficulties a citizen endures to have his goods returned to him or to obtain satisfaction for some insult, you will doubtless find the formalities too many; if you consider them in their relation to the liberty and security of the citizens, you will often find them too few, and you will see that the penalties, expenses, delays, and even the dangers of justice are the price each citizen pays for his liberty.

In Turkey, where one pays very little attention to the fortune, life, or honor of the subjects, all disputes are speedily concluded in one way or another. The manner of ending them is not important, provided that they are ended. The pasha is no sooner informed than he has the pleaders bastinadoed according to his fancy and sends them back home.

And, for one to have the passion of pleaders would be quite dangerous there; these passions presuppose an ardent desire to see justice done, a hatred, an active spirit, and a steadfastness in pursuit of justice. All this should be avoided in a government where there must be no feeling other than fear and where everything leads abruptly and unforeseeably to revolutions. Each man should know that the magistrate must not hear of him and that he owes his safety only to his nothingness.

But in moderate states where the head of even the lowest citizen is esteemed, his honor and goods are removed from him only after long examination; he is deprived of his life only when the homeland itself attacks it; and when the homeland attacks his life, it gives him every possible means of defending it.

Thus, when a man making himself more absolute, his first thought is to simplify the laws. In these states he begins by being struck more by particular drawbacks than by the liberty of the subjects, with which he is not concerned.

是问题。专制主义自身就能解决一切；在它的周围就是一片空白。所以，旅行家们描述专制主义国家时，很少谈到民法。

因此，在专制国家里，就完全没有发生纷争和诉讼的机会。一方面，因为那里的诉讼人得不到应有的礼遇；另一方面，诉讼人不公正的要求，由于没有繁复的法律可以掩盖、缓冲或保护，也显得太容易被人看穿。


第二节　不同政体下刑法的繁简

我们听到人们常说，司法工作应该处处都像在土耳其一样。那么世界上最愚昧的人们竟能明澈地了解人类最应该懂得的事情，果真如此吗？

如果我们检讨一下我们的司法程序，无疑可以看到，这些程序太多了，公民要讨回失去的财产或是获得伤害的精神赔偿，就必须克服那么多的困难。但是从另一方面讲，想一想这些司法程序对于公民的自由和安全所能够起到的保护作用，就会发现这些程序又显得太少了。我们还会看到，我们司法上的麻烦、费用、延迟甚至危险，都是每个公民为了自由而付出的代价。

在土耳其，对于公民的财产、生命和荣誉是漠不关心的；所以一切的诉讼，往往以这样或那样的方式草率地结案。结案的方式似乎无关紧要，只要结了案就行。总督草率地讯问一下，不等把案件真正搞清楚，就随意地命令棒打诉讼人几棍子，把他们打发回家了。

在这样的国家里，好打官司是非常危险的。只要你喜好诉讼，你一定强烈希望讨回公道，你会疾恶如仇又有灵活的头脑，你必然会有胜诉的决心。其实，这一切都是这种政体下应该加以避免的。因为在这种政体下，除了恐惧，是不应该有其他感情的；因为在这种政体下，任何事情都可能突然地引发难以预料的剧烈的变革。每一个人都应该明白，不要让官吏们听到人们在谈论他们，因为只有显得卑微，他们才感到安全。

但是在政治宽和的国家里，一个人的生命，即使是最为卑微的人的生命都会得到尊重。他的荣誉和财产，只有经过长时间的法庭审理和调查，才有可能被剥夺；他的生命，只有遭到国家的控诉，才有可能被剥夺。即使国家提出控诉的时候，也一定应该允许他利用一切可能的手段为自己辩护。

所以，当一个人掌握了绝对权力的时候，他首先想到的是简化法律程序。在这样的国家里，他首先关心的是具体的矛盾，而不是公民的自由，因为他们根本不关心公民的自由。

One can see that there must be at least as many formalities in republics as in monarchies. In both governments, formalities increase in proportion to the importance given to the honor, fortune, life, and liberty of the citizens.

Men are all equal in republican government; they are equal in despotic government; in the former, it is because they are everything; in the latter, it is because they are nothing.


Chapter 3　In which governments and in which cases one should judge according to a precise text of the law

The more the government approaches a republic, the more the manner of judging becomes fixed; and it was a vice of the Lacedaemonian republic that the ephors judged arbitrarily without laws to guide them. In Rome, the first consuls judged like the ephors; the drawbacks of this were felt, and precise laws were made.

In despotic state there is no law; the judge himself is the rule. In monarchical states there is a law; and, when it, is precise, the judge follows it; when it is not, he seeks its spirit. In republican government, it is in the nature of the constitution for judges to follow the letter of the law. No law can be interpreted to the detriment of a citizen when it is a question of his goods, his honor, or his life.

In Rome, judges pronounced only that the accused was guilty of a certain crime, and the penalty was found in the law, as can be seen from various laws that were made. In England likewise, the jury decides whether the accused is guilty or not of the deed brought before it; and, if he is declared guilty, the judge pronounces the penalty imposed. by law for this deed; and he needs only his eyes for that.


Chapter 4　On the manner of forming judgments

The different ways of forming judgments follow from this. In monarchies judges assume the manner of arbiters; they deliberate together, they share their thoughts, they come to an agreement; one modifies his opinion to make it like another's; opinions with the least support are incorporated into the two most widely held. This is not in the nature of a republic. In Rome and in the Greek towns, judges did not communicate with each other; each gave his opinion in one of three ways, I absolve, I condemn, It is not evident to me because the people judged or were thought to judge. But the people are not jurists; the modifications and temperings of arbiters are not for them; they must be presented with a single object, a deed, and only one deed, and they have only to see whether they should condemn, absolve, or

我们可以看到，共和国的诉讼程序数量至少不亚于君主国的诉讼程序。在这两种政体下，诉讼程序的多少与国家对公民的荣誉、财富、生命和自由重视的程度成正比。

在共和政体下，人人都是平等的；在专制政体下，人人也都是平等的。但是，在共和政体下，人人平等是因为人人“什么都是”；在专制政体下，人人平等是因为人人“什么都不是”。


第三节　何种政体、何种情况下，法官应该严格按法律条文断案

国家的政体形式越是接近共和制，法庭判决的方式就越是相对固定。在拉栖代孟共和国，没有法律的指导，民选长官武断判案，这是一种弊端。在罗马，最初的执政官像拉栖代孟的民选长官一样断案，但发现其弊端以后，就制定了明确的法律。

专制国家根本没有法律，法官本身就是法律。君主国家一定有法律。法律条文规定明确时，法官就按法律条文断案；法律条文没有明确规定时，法官就按法律的精神断案。在共和国里，政治体制的性质要求法官严格按照法律条文断案。对于涉及公民的财产、荣誉和生命的案件，不得做不利于公民的推定。

在罗马，法官只能认定被告犯有某种罪行，而对于这一罪行的惩处，法律中有明文规定，这一点可以从他们制定的各种法律条文中看到。在英格兰，陪审团决定被告是否犯有被诉之罪。如果陪审团认定犯罪属实，法官依据法律规定宣判刑罚。这种判决，法官只要依照法律条文行事就可以了。


第四节　形成判决的方式

根据上述情形，产生了不同的判决方式。在君主国家里，采用公断的方式。法官们一起商议、交换意见，相互协调；他们为了与别人趋于一致，不断改变自己的意见；最后，少数服从多数，形成最终意见。这种判决形式是与共和国的性质不相容的。在罗马以及希腊的城市里，法官从不商议。每个法官用以下三种方式之一表明自己的意见，即“我认定无罪”、“我认定有罪”、“我认为案情不清”。因为在那里，是民众在裁判或者他们认为这是民众在裁判。然而民众并不是法学者，根本不懂得公断的限制和方法。所以必须向他们提供一个主题，一个事实，而且是一

remand judgment.

The Romans, following the example of the Greeks, introduced formulae for actions at law, and established that it was necessary for each suit to be managed by the action proper to it. This was necessary to their manner of judging; the state of the question had to be fixed in order to keep it before the people. Otherwise, in the course of an important suit, the state of the question would continually change and become unrecognizable.

Thus it followed that judges, among the Romans, would admit only the specific request without increasing, diminishing, or modifying anything. But the. praetors imagined other formulae for the guidance of actions, which were called in good fa ith, where the manner of pronouncing judgment was more at the disposition of the judge. This arrangement was more in agreement with the spirit of monarchy. Thus, French legal experts say: In Fra nce, all actions are in good faith.


Chapter 5　In which government the sovereign can be the judge

Machiavelli attributes the loss of liberty in Florence to the fact that the people as a body did not judge the crimes of high treason committed against them, as was done in Rome. Eight judges were established for this: But, states Machiavelli, few are corrupted by few. I would gladly adopt this great man's maxim; but, as in these cases of treason, political interest forces civil interest. so to speak ( for it is always a drawback if the people themselves judge their offenses), the laws must provide, as much as they can, for the security of individuals in order to remedy this drawback.

Using this idea, the Roman legislators did two things: they permitted accused men to exile themselves before the judgment and they wanted the goods of condemned men to be made sacred so that the people could not confiscate them.

Solon knew very well how to curb the people's abuses of their power when judging crimes; he wanted the Areopagus to review the suit, and if it believed the accused to be unjustly acquitted, it accused him again before the people; and if it believed him unjustly condemned, it checked the execution and had the suit judged again: an admirable law, which subjected the people to the censure of the magistracy they most respected and to their own cens ure a s well！

It will be well to slow down such suits, especially after the accused is made a prisoner, so that the people will be calmed and will judge with cool heads.

In despotic states the prince himself can judge. He cannot judge in monarchies: the

个单一的事实，让他们仅仅判断有罪、无罪或延期判决即可。

罗马人模仿希腊人的做法，采用了诉讼模式，规定每一案件都必须按照仅适合于该类案件的诉讼程序进行审理。这在他们的审判方式上是必要的。他们必须先明确诉讼的内容，使民众始终对此一目了然。否则，在审理某一重大案件中，诉讼内容不断变化，会使人难以辨识。

因此，罗马的法官只允许提出简单、明确的要求，不得做任何的增加、删减和变更。但是裁判官们另外订立了一种诉讼模式，称为“实证模式”。按照这种模式，法官在宣判的方法上有较大的自由。这种模式更符合君主政体的精神。所以法国的法学家们常说，“在法国一切诉讼都属于‘实证模式’”。


第五节　何种政体下君主可以担任法官

马基雅维里认为，佛罗伦萨之所以失去自由是因为佛罗伦萨没有像罗马一样集体审理反人民的叛逆罪。佛罗伦萨设八名法官，审理叛逆罪。马基雅维里说，“但是因为法官人数很少，收买他们也用不了几个人。”我很乐意引用这位伟人的名言。但在叛逆罪的审理中，政治利益大于民事利益。因为人民做自己案件的决者总是不裁方便的，所以法律应该尽量以法规的形式来保障个人的安全，以便弥补这一弊端。

出于这种考虑，罗马的立法者做了两件事：他们允许被告在宣判之前，可以自己选择流亡他乡；他们还规定，被定罪之人的财产应该受到保护，以防止被公众没收。

梭伦很是懂得如何防止民众在刑事案件审理中滥用他们的权力。他规定，最高裁判所应对此类案件进行复审；如果裁判所认为被告被免于处罚是不公正的，可以再次向人民提出控告；如果裁判所认为对被告定罪是不公正的，应该停止判决的执行，并发回重新审理。这种立法使人民受到他们所敬仰的官吏的监督，甚至受到人民自己的监督，确实是令人敬仰的立法。

对于此类案件，延缓一下总是没有错的；如果被告已经被囚禁，就更是如此。这样，人民就可以冷静下来，做出理智的判断。

在专制国家，君主可以亲自审判。但是在君主制国家里，这是不允许的。如果

constitution would be destroyed and the intermediate dependent powers reduced to nothing; one would see all the formalities of judgments cease; fear. would invade all spirits; one would see pallor on every face; there would be no more trust, honor, love, security, or monarchy.

Here are some other reflections. In monarchical states, the prince is the party who pursues those who are accused and has them punished or acquitted; if he himself judged, he would be both judge and party.

In these same states, the prince often receives what is confiscated; if he judged the crimes, he would again be both judge and party.

Moreover, he would lose the finest attribute of his sovereignty, which is that of pardoping. It would be senseless for him both to make and unmake his own judgments; he would not want to contradict himself.

Beyond the confusion into which this would throw all ideas, one would not know if a man had been acquitted or pardoned.

Louis XII wanted to be the judge in the case against the Duke de la Valette and for this purpose called into his chambers some officers of the parliament and state councilors; as the king forced them to give an opinion on the warrant for arrest, the president of Believre said,"I saw something strange in this business where a prince would give an opinion in the case of one of his subjects; that kings had kept only pardons for themselves and that they had left condemnations to their officers. And Your Majesty would be glad to see before him at the bar a man, who by your judgment would go to his death in an hour! That the countenance of the prince, who pardons, cannot endure this, that his visage alone suspended the interdicts of churches, and that one should never be anything but satisfied on leaving the presence of the prince. " When the merits of the case were judged, the same president said in his opinion." It is an unexampled judgment, not to say contrary to all examples from the past to the present, that a King of France as judge has, by his opinion, condemned a gentleman to death."

Judgments rendered by the prince would be an inexhaustible source of injustices and abuses. Some of the Roman emperors had a craze for judging; no reigns stunned the universe more by their injustices than these.

Tacitus says, "As Claudius had taken for himself the judgment of suits and the functions of the magistrates, he occasioned all sorts of rapine. " Thus when Nero, on becoming emperor after Claudius, wanted to win over men's spirits, he declared "that he would take care not to be the judge of all suits so that the accusers and the accused, within the walls of a palace, should not be exposed to the iniquitous power of a few freed men. "

这样的话，政治体制就会被破坏，依附于王权的中间势力将不复存在，审判上的一切程序也就失去了意义；人的心里只有恐怖，人的脸上只有恐慌，信任、荣誉、友爱、安全及君主政体，全都不复存在。

还有一些问题需要考虑。在君主国家里，君主是原告，对被告提出控诉，并促使被告被判刑或者被免罪。如果君主亲自审判，那么君主就既是审判官又是当事人。

同样在这些君主国家里，君主常常得到没收的财产。如果他亲自审判，那么他同样既是审判官又是当事人了。

另外，他还会失去君王的最高贵的品质——特赦。让他做出判决，又去取消判决，这怎么可能？君主决不愿意这样自相矛盾。

再者，他当审判官，还会引起思想上的混乱；一个人到底是被判无罪，还是被赦免，都搞不清楚了。

路易十三要亲自审判德·拉·华烈德公爵一案，为此他在办公室召集最高法院和参议院的一些官员来讨论这件事。当国王强迫他们对公爵的逮捕令发表意见时，院长德·贝列夫尔说：“我认为，由君主对自己的一个臣民的案件发表意见，这是一件令人奇怪的事。君主们往往只保留着特赦的权力，把判刑定罪的权力都交给官吏。陛下却愿意亲眼目睹一个坐在被告席上的人，因为您的判决，在一个小时内走向死亡！宽容的君主那慈祥的容颜是不允许这样做的；君主只有在撤消教会的禁令时才会驾临。不应该让人们在君主面前心存任何不满。”审判结束以后，该院长又发表了意见：“法兰西的一个国王，以法官的身份，按照自己的意见，把一个贵族判处死刑，这是一个史无前例的判决，这是一个违反从古到今一切惯例的判决。”

由君主做出的判决总会引发无穷无尽的弊端和不公正。有些罗马皇帝有亲自审判的癖好；他们那些朝代旷世绝伦的冤假错案，使整个世界为之愕然。

塔西坨说过，“格老狄乌斯把持案件的审理和官吏的选任，创造了许多掠夺的机会。”因此尼禄在格老狄乌斯之后即位时，为了赢得民心，曾昭示天下：“他永远不做任何诉讼的审判官，以便使原告和被告免得遭受宫廷中几个脱离奴籍之人的邪恶权力的侵害。”

" In the reign of Arcadius, " says Zosimus, " the nation of slanderers increased, surrounded the court, and infected it. It was assumed, when a man died, that he had left no children; his goods were given by a rescript of the emperor. For, as the prince was strangely dull-witted and the empress venturesome to excess, she served the insatiable avarice of her domestics and confidants; so that for moderate people nothing was more desirable than dea th. "

"Formerly," Says Procopius, "there were few people at court, but under Justinian, since the judges were no longer free to render justice, the tribunals were deserted, while the prince's palace resounded with the clamor of the parties soliciting suits. " Everyone knows how judgments, and even laws, were sold there.

The laws are the prince's eyes; he sees with them what he could not see without them. Does he want to perform the function of the tribunals? Then he works not for himself, but for thos e who would deceive him.


Chapter 6　That, in a monarchy, the ministers should not judge

It is also a great drawback in a monarchy for the ministers of the prince themselves to judge contested suits. Today we still see states in which there are innumerable judges to decide suits concerning the fisc and the ministers (who would believe it! ) still want to judge them. Reflections on this subject crowd upon me; I shall offer just one.

There is, by the nature of things, a kind of contradiction between the monarch's council and his tribunals. The king's council should be composed of few persons, and the tribunals of the judiciary require many. The reason is that in the king's council one must undertake public business with a certain passion and pursue it likewise; this can be expected only from four or five men who make it their business. Tribunals of the judiciary must, on the contrary, be coolheaded and, in a way, neutral in all matters of business.


Chapter 7　On the single magistrate

Such a magistrate can have a place only in despotic government. In Roman history one sees to what point a single judge can abuse his power. How could Appius in his tribunal not have despised the laws, since he violated even the law he had made? Livy tells us of this decemvir's iniquitous distinction. He had induced a man to claim before him that Virginia was his slave; Virginia's relatives asked that, by virture of his law, she be returned to them until final judgment. He declared that his law had been made only to benefit the father and that,

佐济穆斯说：“阿加迪乌斯当政时，诽谤之风蔓延全国，在宫廷中也一度盛行，使宫廷腐败不堪。一个人死的时候，便立即认定他没有子女，利用一道赦令，就把那人的财产赐给他人。当朝君主愚蠢至极，而王后工于心计，以至于成了家仆和心腹贪得无厌的奴隶。在这种情况下，对于安分守己的人来说，．真是生不如死。”

普罗哥比乌斯说：“从前朝廷上没有多少人；但是从查士尼丁时代起，由于法官已无司法的自由，法院变得门可罗雀；但是君主的宫廷内，前来托付诉讼的人却熙熙攘攘，吵吵闹闹。”谁都知道，在这个朝廷内，不仅判决可以出卖甚至连法律也可以出卖。

法律是君主的眼睛。君主通过法律可以看清缺少法律无法了解的东西。他要行使法院的职能吗？那么他就不是在为自己工作而是在为欺骗他的奸佞之人忙碌。


第六节　在君主国大臣不可担任法官

在君主国家里，君主的大臣担任法官审理颇有争议的案件也是一大弊端。今天我们仍然可以看到，有些国家里仍有为数不少的法官审理财政案件，大臣们还想参与这些审判。真是不可思议！这引发了我对此问题的诸多思考，不过这里我就讲一点。

从事物的本质上讲，国王的枢密院和法院之间存在着一种矛盾。枢密院的组成人数应该少，而法院的组成人数应该多。其原因在于，枢密院商议和处理事务必带有一定的激情，这就决定了只能由四五个人来负责，否则是不可能做好的。与之相反，法院里需要的是冷静，是在一定程度上对一切诉讼案件进行理智、冷静的处理。


第七节　单一的审判官

只有在专制政体下才会出现单一审判官的情形。我们从罗马历史上可以看到，单一审判官滥用权力达到了何等的程度。阿庇乌斯在他的法院里是何等地藐视法律，他甚至不遵守自己制定的法规，这又有什么奇怪的呢？李维曾给我们描述了作为这十大执政官之一的他是如何歪曲法律的。他指使一个人在法庭上索要维珍妮，声称维珍妮是他的女奴。维珍妮的亲属根据阿庇乌斯制定的法律主张，认为在最终判决之前维珍妮应该跟亲属在一起。阿庇乌斯却说，他制定的法律只是维护父亲的权益

as Virginius was absent, it was not applicable.


Chapter 8　On accusations in the various governments

In Rome citizens were permitted to accuse one another. This was established in the spirit of the republic, where each citizen should have boundless zeal for the public good, where it is assumed that each citizen has all the rights of the homeland in his hands. The maxims of the republic were followed under the emperors, and one saw a dreadful kind of man, a band of informers, immediately appear. Whoever had many vices and many talents, a common soul and an ambitious spirit, would seek out a criminal whose condemnation might please the prince; this was the way to advance to honors and to fortune, a thing that we never see among ourselves.

At present we have an admirable law; it wants the prince, who is established in order to see to the execution of the laws, to appoint an officer in each tribunal who will pursue all crimes in his name; thus the office of informer is unknown among us. And if this public avenger were suspected of abusing his ministry, he would be obliged to name the one who had m a de the denunciation.

In Plato's Laws, those who neglect to alert or aid magistrates are to be punished. This would not be suitable today. The party for the public keeps watch for the citizens; it acts, and they are tranquil.


Chapter 9　On the severity of penalties in the various governments

Severity in penalties suits despotic government, whose principle is terror, better than monarchies and republics, which have honor and virtue for their spring.

In moderate states, love of the homeland, shame, and fear of blame are motives that serve as restraints and so can check many crimes. The greatest penalty for a bad action will be to be convicted of it. Therefore in modera te states civil laws will m a ke corrections more easily and will not need as much force.

In these states a good legislator will insist less on punishing crimes than on preventing them; he will apply himself more to giving mores than to inflicting punishments.

Chinese writers have perpetually observed that, in their empire, the more severe the punishments, the nearer the revolution. This is the case because punishments increased in severity to the extent that mores were lost.

It would be easy to prove that in all or nearly all the states of Europe penalties have de-

的，因为维珍妮的父亲不在场，这一法律规定就不适用了。


第八节　不同政体下控告的方式

在罗马每个公民都有权控告他人。这是符合共和政体的精神的。每一个公民，对于公共的利益应该有无限的热情，而且应该让每一个公民感受到，他们自己手中掌握着国家的一切权力。到了皇帝时代，共和国的准则仍然得到遵循，但是不久我们就发现社会上出现了一种令人憎恶的人，一大群告密者。这些人奸诈狡猾、卑鄙龌龊，却又野心勃勃。他们寻觅犯罪的人，是为了把这些人判刑，好取悦于君王。这是一条获取荣誉和财富的道路。这种事情在我们欧洲国家是不曾有过的。

目前，我们有一种很好的法律。这项法律要求君王，为了监督法律的实施，在各级法院任命一名官员，以君主的名义对这种犯罪提起公诉。因此检举者就鲜为人知了。不过，一旦发现这位公诉人有渎职嫌疑，我们就强迫他说出原告发人。

根据柏拉图的《法律》，那些因疏忽而没有向官吏告发或提供协助的人，都要遭受处罚，这种情况在今天就不太合适了。检察官关注公民的安全，只要他们履行了职责，人民就应该可以获得安宁。


第九节　不同政体下刑罚的轻重

酷刑适合专制政体，因为它的原则就是恐怖，但是酷刑并不适合君主政体和共和政体，因为这两种政体的动力分别是荣誉和品德。

在政治上宽和的国家里，爱国心、羞耻心和害怕责难的心理都具有一定的约束作用，能防范许多犯罪。对罪恶行径最大的惩罚就是判处行为者有罪。在政治宽和的国家里，市民法就可以比较容易地纠正这些行为，所以，并不需要太大的强制力。

在这样政治宽和的国家里，有良知的立法者不是坚持要惩罚犯罪而是要预防犯罪；不是要施用刑罚而是要激励良好的风俗。

中国学者老是说，在他们的帝国里，刑罚越重，就越临近革命。这是因为世风日下刑罚才加重的缘故。

其实，在所有或者说几乎所有的欧洲国家里，刑罚的增加和减少与人民接近还

creased or increased in proportion as one has approached or departed from liberty.

In despotic countries one is so unhappy that one fears death more than one cherishes life; therefore, punishments should be more severe there. In moderate states one fears the less of life more than one dreads death as such; punishments that simply suppress life are sufficient there.

Extremely happy men and extremely unhappy men are equally disposed to harshness witness monks and conquerors. Only the middling sort, the mixture of good fortune with bad, offers gentleness and pity.

One can find in the various nations what one sees in men taken individually. There is equal cruelty among savage peoples, who lead a hard life, and among the peoples of despotic governments where fortune favors only one man exorbitantly and abuses all the rest. Gentleness reigns in moderate governments.

When we read in histories the examples of the atrocious justice of the sultans, we feel with a kind of sorrow the ills of human nature.

In moderate governments a good legislator can form anything into penalties. Is it not quite extraordinary that in Sparta one of the principal penalties forbade a man to lend his wife to another or to receive that man's wife or ever to be in his own house except with virgins? In a word, whatever the law calls a penalty is in effect a penalty.


Chapter 10　That when a people are virtuous few penalties are needed

The Romans were a people of integrity. Their integrity was so strong that often the legislator needed only to show them the good to have them follow it. It seemed that it was enough to give them counsels instead of ordinances.

Almost all the penalties in the royal laws and in the laws of the Twelve Tables were removed during the republic, either in accordance with the Valerian law, or as a consequence of the Porcian law. One observes that the republic was no more poorly ruled and that no injury to its police resulted.

The Valerian law, which forbade the magistrates to attack in any way a citizen who had appealed to the people, inflicted on one who transgressed the law only the penalty of a reputation for wickedness.


Chapter 11　On the power of penalties

Experience has shown that, in countries where penalties are gentle, the citizen's spirit

是远离自由是完全成正比的，这一点并不难证明。

在专制国家里，人民的处境是非常悲惨的，人们惧怕死亡甚于爱惜生活。因此，刑罚应该严酷一些。但是在政治宽和的国家里，人们害怕丧失生活甚于惧怕死亡的痛苦，所以剥夺他们正常生活的权利就足够了。

特别幸福和特别悲惨的人，都倾向于严酷；僧侣和征服者就是很好的例证。只有平凡、普通的人，再加上时好时坏的命运，才会产生温和、怜悯之心。

在个人身上所看到的东西，在国家身上同样可以看到。在野蛮人生活的国度，人们过着艰苦的生活；在专制的国家里，只有一个人得到命运极端的恩宠，而其他所有人都遭受着命运的折磨。所以在这两种状况下生活的人也都是残忍的。只有在政治上宽和的国家里，人们才会是仁慈的。

当我们从史书上看到苏丹国残暴的司法时，不禁对人性的邪恶感到悲哀。

在政治上宽和的国家里，对于一个有良知的立法者来说，任何东西都可以成为刑罚。斯巴达最主要的刑罚之一，就是不允许一个人把妻子借给别人，也不允许他接受别人的妻子，他只能与童贞的女子同室。这是不是特别地令人奇怪？总而言之，只要法律认定是刑罚那就是有效的刑罚。


第十节　如果公民有道德就可以简化刑罚

罗马人有良好的道德品质。这种品质是很有力量的，立法者只要指出正确的方向，人们就会依从。对他们来说，似乎不需要法令，劝告就足够了。

到了共和国时期，按照《瓦烈利法》和《鲍尔西法》，先前的《君王法》和十二铜表法》所规定的所有刑罚几乎全部被废除了。但我们从未听说，共和国的治理因此而不如从前，共和国的治安因此而受到影响。

《瓦烈利法》禁止官吏以任何方式打击曾向人民提出控告的公民，因误诉而违犯此项法律的人则会有个恶人的名声，但不会遭受处罚。


第十一节　刑罚的效力

经验告诉我们，在刑罚从轻的国家，公民的精神会受到刑法的影响，正如在刑

struck by them as it is elsewhere by heavy ones.

Is some defect felt in a state? A violent government wants to correct it instantly; and, instead of considering that the old laws should be executed, one establishes a cruel penalty that checks the ill then and there. But the spring of the government wears down; the imagination becomes inured to this heavier penalty as it had to the lesser, and as fear of the lesser penalty diminishes, one is soon forced to establish the heavier in every case. Highway robberies were common in some states; one wanted to check them; the punishment of the wheel was invented, which halted them for a while. Since that time there have been robberies on the highways as before.

In our time desertion has been very frequent; the death penalty has been established against deserters, yet desertion has not diminished. There is a very natural reason for this: a soldier, accustomed to risking his life every day, despises danger or flatters himself that he despises it. He is accustomed to fearing shame every day; the penalty of marking him for life should have been kept. It was claimed that the penalty had been increased and in reality it had been diminished.

Men must not be led to extremes; one should manage the means that nature gives us to guide them. If one examines the cause of every instance of laxity, one will see that it is unpunished crimes and not moderated penalties.

Let us follow nature, which has given man shame for their scourge, and let the greatest part of the penalty be the infamy of suffering it.

If there are countries in which shame is not an effect of punishment, it is a result of tyranny, which has inflicted the same penalties on scoundrels as on good people.

And, if you see other countries in which men are restrained only by cruel punishments, reckon again that this arises largely from the violence of the government, which has employed these punishments for slight transgressions.

A legislator who wants to correct an ill often thinks only of that correction; his eye is on that object and not on its defects. Once the ill has been corrected, only the harshness of the legislator is seen; but a vice produced by the harshness remains in the state; spirits are corrupted; they have become accustomed to despotism.

After Lysander had won a victory over the Athenians, the prisoners were judged; the Athenians were accused of having hurled the captives from two galleys over a precipice and of having resolved, in full assembly, to cut off the hands of any prisoners they might take. The Athenians were all slaughtered except Adeimantus, who had opposed the Athenian decree.

罚从重的国家，受到严刑峻法的影响一样。

一个国家产生了时弊，会发生什么情形呢？暴戾的政府便想把它立即铲除。为了迅速制止弊端，政府往往不考虑采用旧有的法律，而是制定更加严酷的刑法。但是这样一来，政府的动力就会用尽；而且正如对轻刑会习惯一样，人们在思想上对严刑峻法也就慢慢习惯了。当人们不再那么惧怕轻刑以后，政府就不得不事事都使用严刑峻法。在有些国家拦路抢劫时常发生。为了制止这种犯罪，有人发明了轮刑。这种刑罚刚开始很有威慑力，拦路抢劫减少了。但是过了不久，公路上的拦路抢劫现象又像以前一样猖獗。

今天，士兵开小差是很常见的现象；法律规定对逃兵处以极刑，但是逃跑的士兵并没有因此减少。这原因是很自然的。一个士兵，因为习惯了冒险，便轻视丧失生命的危险，甚至以轻视生命的危险而自吹自擂。士兵有害怕每天遭受羞辱的习惯，所以应该对他们施行一种终生受羞辱的刑罚。对逃兵处以死刑，说起来是加重了刑罚，而实际上却是减轻了。

要管理人不能采用极端的方法，应该利用自然赋予我们的手段来引导人类。如果你仔细研究一下人们放纵不羁的各种原因的话，你便会发现，产生那些现象不是因为刑罚太轻，而是因为犯罪行为不受处罚。

让我们顺应自然吧！自然给予人类以羞耻之心，使人感到蒙羞如同受鞭挞一样。就让不名誉成为刑罚中最重要的组成部分吧！

如果在一个国家里，刑罚并不能使人感到羞耻的话，那一定是实行暴政的结果，因为暴政对恶棍和正直的人使用同样的刑罚。

如果在一个国家里，只有酷刑才能遏制犯罪的话，我们可以肯定，这主要是由于政府的残暴，他们对轻微的违法也使用严酷的刑罚。

常有这样的立法者，试图纠正一个弊端，便只考虑要纠正的这种弊端本身；他的眼中就只有这一个目标，而看不到可能引发的其他弊端。弊端纠正以后，人们所看到的只是立法者的严酷，以及因为这种严酷的立法行为而产生的恶果。人民的精神被毒化了，已经习惯了专制主义。

里山大战胜了雅典人以后，在对雅典俘虏进行审判时，有人控告雅典人曾把两条大船上的俘虏全部推下悬崖，而且还在议会的决议中规定，凡是抓到俘虏，就砍掉双手。因此，那些雅典俘虏，除了曾经反对这一决议的阿迪曼蒂斯以外，全部被处死了。在腓罗克列斯被处决之前，里山大斥责腓罗克列斯说，是他破坏了雅典人的

Before sending Philocles to his death, Lysander reproached him for depraving the spirit of the Athenians and for giving lessons in cruelty to all Greece.

"After the Argives had had fifteen hundred citizens put to death, " says Plutarch, "the Athenians ordered expiatory sacrifices so that the gods would turn the hearts of the Athenians from such a cruel thought. "

There are two kinds of corruption: one, when the people do not observe the laws, the other, when they are corrupted by the laws; the latter is an incurable ill because it lies in the remedy itself.


Chapter 12　Powerlessness of Japanese laws

Extravagant penalties can corrupt despotism itself. Let us look at Japan.

In Japan almost all crimes are punished by death because disobedience to such a great emperor as Japan's is an enormous crime. It is not a question of correcting the guilty man but of avenging the prince. These ideas are drawn from servitude and derive chiefly from the fact that the emperor is the owner of all the goods and so almost all crimes are committed directly against his interests.

Lies told to the magistrates are punished by death; a thing that is contrary to natural defense.

There. things that do not appear to be crimes are severely punished: for example, a man who risks silver at gaming is punished by death.

It is true that the astonishing character of these opinionated, capricious, determined, eccentric people, who brave every peril and every misfortune, seems at first sight to absolve their legislators for their atrocious laws. But, are people who naturally despise death and who disembowel themselves at the slightest fancy corrected or checked by the continual prospect of punishments? Or, do they not become accustomed to them?

On the subject of the education of the Japanese, accounts tell us that children must be treated gently because they resist penalties and that slaves should not be treated too roughly because they immediately take a defensive posture. From the spirit that should reign in domestic government, could one not judge what should be carried into political and civil government?

A wise legislator would have sought to lead man's spirits back by a just tempering of penalties and rewards; by maxims of philosophy, morality, and religion, matched to this character; by the just application of the rules of honor; by using shame as a punishment,

精神世界，使整个希腊民族都学会了残忍。

普卢塔克说：“阿尔哥斯人曾处死了1500名自己的公民；雅典人为此曾经举行赎罪祭，希望神明使雅典人的心以后能远离这样残酷的思想。”

有两种形式的腐败：一种是人民不遵守法律所致，另一种是人民被法律腐化了。第二种腐败是无可救药的，因为这种弊端就存在于纠正的措施之中。


第十二节　日本法的软弱

过度的刑罚甚至可以腐化专制政体本身，日本就是一个例证。

在日本，几乎所有的犯罪都会被处以死刑，因为不顺从日本天皇那样伟大的皇帝就是弥天大罪。问题不是要惩戒罪犯，而是要为君主报仇。这些思想源于奴役制，也基于这样一个事实：皇帝是一切财产的所有者，所以几乎一切的犯罪都直接损害了皇帝的利益。

在法官面前撒谎的人要被处以死刑，这违背了人自卫的天性。

在日本，甚至不像犯罪的行为也会受到严酷的刑罚处置，例如赌钱的人要被处以死刑。

确实，日本人民的性格是令人惊异的。日本人固执、任性、刚毅又古怪，藐视一切危险和灾难。乍看起来，似乎这种性格可以使立法者免受责难，使我们认为他们制定的法律并非过于残酷。但是这些人本来就轻视死亡，往往因为微不足道的一种幻想着的惩罚就剖腹自杀。不断地让他们目睹刑罚就能够纠正或阻止他们吗？难道他们不会对此司空见惯而不以为然吗？

关于日本人的教育问题，与日本人有过交往的人告诉我们，对儿童应该温和些，因为他们拒绝接受惩罚；对待奴隶也不应该过于粗暴，因为他们会立即起来自卫。你会不会认为，他们从家庭事务上应具备的这种精神，很容易联想到应该怎样去处理国家政治和民事上的事务呢？

一个明智的立法者应该尽其所能，通过适度的刑罚和奖赏，通过与上述性格相适应的哲学观念、道德和宗教箴言，通过荣誉规约的合理运用，通过羞辱性的刑罚，

and by the enjoyment of a constant happiness and a sweet tranquility. And, if this legislator had feared that men's spirits, accustomed to being checked only by cruel penalties, could no longer be checked by a gentle one, he would have acted silently and imperceptibly and would have moderated the penalty for the crime in the most pardonable particular cases until he could manage to modify it in every case.

But despotism does not know these springs; it does not lead in these ways. It may abuse itself, but that is all it can do. In Japan it has made an effort and has become more cruel than itself.

Souls that are everywhere startled and made more atrocious can be guided only by a greater atrocity.

This is the origin and spirit of the Japanese laws. But these laws had more fury than force. They, have succeeded in destroying Christianity, but such unheard-of efforts are a proof of their powerlessness. The laws wanted to establish a good police, and their weakness has appeared even more clearly.


Chapter 13　On the spirit of the Roman senate

During the consulate of Acilius Glabrio and Piso, the Acilian law was made in order to check intrigues. Dio says that the senate engaged the consuls to propose it, because the tribune C. Cornelius had resolved to establish terrible penalties for this crime, which the people were strongly inclined to commit. The senate thought that immoderate penalties would certainly terrify men's spirits but that, as a result, no one could be found to accuse or condemn; whereas, with moderate penalties, there would be both judges and accusers.


Chapter 14　On the laws of the Romans in respect to penalties

I am strengthened in my maxims when I find the Romans on my side; and I believe that penalties depend on the nature of the government, when I see that, in step with the changes in their political laws, this great people made corresponding changes in the penalties of the civil laws.

The royal laws, made for a people composed of fugitives, slaves, and brigands, were very severe. The spirit of the republic would have required the decemvirs not to put these laws in the Twelve Tables, but those who aspired to tyranny cared nothing about following the spirit of the republic.

Concerning the punishment of Mettius Fufetius, the dictator of Alba, whom Tullus H s-o tilius condemned to be pulled apart by two chariots, Livy says that this was first and final

通过让他们享受长时期太平、幸福生活，来教育人民。而且，如果立法者担心人民的精神世界已经习惯了酷刑的约束，较轻的刑罚已经无济于事的话，立法者应该采取一种沉默的方式，在不知不觉中改进，在可以宽赦的特别案件中减轻其刑罚，直到一切案件的刑罚宽严程度得到调整为止。

但是，这些方法并不为专制主义者所了解；他们不会走这样的道路，他们只会滥用自己的权力，他们也就只能如此。在日本，专制主义者无所不用其极，他们变得比专制主义本身还要残暴。

人们的心灵，时时处处都受到惊吓，也因此变得日益残暴起来。因此，只有用更加严酷的残暴才可能驾御那些暴戾不羁的灵魂。

这就是日本法律的根源，也是日本法律的精神实质。不过这些法律虽然残暴却没有多大力量。日本法律曾经成功地摧毁了基督教，但是它闻所未闻的强权，反而证实了它的软弱。这些法律在试图建立一个良好的体制的同时，却使它的软弱暴露无遗。


第十三节　罗马元老院的精神

在阿基利乌斯·格拉布利欧和毕逊当政的时代，制定了阿基利阿法以防止阴谋诡计。迪欧说，元老院促使执政官们提出这项法律，因为护民官哥尼利乌斯决心要设立严酷的法律制止这种犯罪，而且人民也有同样强烈的愿望。元老院认为，严刑虽然能使人惧怕，但是也会产生另外一种后果，即以后不会有人控告，也无人敢于审判了。如果刑罚比较适中的话，自然就会有人敢于控告，也有人愿意审判了。


第十四节　罗马法律中关于刑罚的规定

我发现罗马人的做法证明了我的看法，我更应该坚持自己的观点。我看到伟大的罗马人随着政治法规的变革而改革他们的民事法规时，我便相信刑罚和政体的性质有着必然的联系。

针对由逃亡者、奴隶和匪徒组成的民族所制定的《君王法》是非常严厉的。按照共和国的精神，十大执政官就不应该把这些法律列入《十二铜表法》内，但是那些沉迷于暴政的人们根本无意遵循共和国的精神。

阿尔巴的独裁者梅蒂乌斯·苏腓蒂乌斯被杜露斯·霍斯蒂利乌斯处以车裂的刑罚。狄特·李维说，这是罗马人第一次也是最后一次采用丧失人道的刑罚。其实，

punishment that bore witness to one's failure to remember humanity. He is mistaken: the law of the Twelve Tables is full of very cruel provisions.

The provision that best reveals the design of the decemvirs is the pronouncement of the death penalty against authors of libels and against poets. That is scarcely in accord with the genius of the republic, where the people like to see important men humbled. But those who wanted to overthrow liberty feared writings that could call back the spirit of liberty.

After the expulsion of the decemvirs, almost all of the laws with fixed penalties were removed. They were not expressly abrogated; but, as the Porcian law prohibited putting Roman citizens to death, they were no longer applicable.

To that time one can ascribe what Livy says of the Romans, that never had a people more loved moderation in penalties.

If one adds, to the gentleness of penal laws, the right of the accused to depart before the judgment, one will see that the Roman followed that spirit which I have said is natural to a republic.

Sulla, who confused tyranny, anarchy, and liberty, made the Cor n elian laws. His regulations seem to have been made only in order to establish crimes. Thus, defining an infinite number of actions as murder, he found murderers everywhere; and by a practice that was followed only too often, he laid snares, scattered thorns, and opened abysses in the path of all citizens.

Almost all of Sulla's laws stipulated only the interdiction of water and fire. Caesar added the confiscation of goods because the rich, who kept their patrimony even in exile, were bolder in committing crimes.

After the emperors had established a military government, they soon felt that it was no less terrible for them than for their subjects; they sought to temper it; they believed they needed dignities and the respect accompanying them.

They drew somewhat nearer to monarchy and divided penalties into three classes: those regarding the principal persons of the state, which were gentle enough; those inflicted on persons of an inferior rank, which were more severe; and finally, those penalties concerning only those of low condition, which were the most strict.

The ferocious and senseless Maximinus excited, so to speak, the military government, which should have been gentle. The senate learned, says Capitolinus, some men had been hung on crosses, others thrown to beasts or wrapped in the skins of freshly killed beasts without regard to dignities. He seemed to want to exert military discipline, the model on which he intended to regulate civil business.

他说错了，《十二铜表法》里有许多极为残酷的刑罚条款。

十大执政官的意图，在对诽谤者和诗人判处极刑的行为中暴露无遗。这是不符合共和国的精神的。虽然共和国的人民喜欢看到大人物遭受贬抑，但是只有试图毁灭自由的人才惧怕那些召唤自由精神的作品。

十大执政官被驱逐以后，差不多所有规定这些刑罚的法律都被废除了。不过这些规定并不是明文废除的，由于《鲍尔西法》规定，对罗马公民不得处以死刑，所以那些法律就不再适用了。

狄特·李维在论述罗马人时曾经说过，再没有人比罗马人更喜欢恤刑慎法了；他所指的正是这个时代。

罗马除了实行宽松的刑罚外，被告还有在宣判前离开本国的权利。所以我们可以说，罗马人遵循了我所指出的符合共和国性质的法律精神。

苏拉制定了《哥尼利法》。由于他把暴政、无政府状态和自由混为一谈，他所制定的法律，似乎就是为了创立罪名而已。他把不计其数的行为都定为杀人罪，在他看来杀人罪比比皆是。他认为，最为常见的杀人手法是在公民行走的道路上设置陷阱、撒播蒺藜、挖掘壕沟。

差不多苏拉制定的所有法律，都只是规定了“准死”或“流放”等刑罚。恺撒在这些法律中又增添了“没收财产”的处罚，因为如果富人流放时还能保留其财产的话，他们会更加肆无忌惮地犯罪了。

皇帝们建立了一个军政府，但不久便发觉这个政府对于君主和对于人民一样可怕；因此，他们试图使这个政府温和些；他们认为应该设立品爵制，并给予人们获得的品爵以应有的尊重。

政府因此也稍微接近了君主政体；刑罚也分为三类，即：对于国家的重要人物，量刑相对宽容些；对于品级较低的人，量刑稍微重一些；对于身份卑微的人，刑罚．则最为严酷。

凶暴而愚蠢的玛克西米努斯，本来应该使军政府变得温和一些，但是他却激怒了军政府。据加必多利奴斯说，元老院获悉，有的人被钉死在十字架上，有的人被扔给野兽吃，有的人被包裹在刚屠宰的野兽皮内，完全不顾他们的品爵地位。军政府好像是要执行军事纪律，并宣称要以此为范例来整治民政。

One can find in the Considerations on the Grandeur of the Romans and Their Decadence how Constantine changed the military despotism into a military and civil despotism and drew nearer to monarchy. In that book one can follow the various revolutions of this state and see how it went from strictness to indolence, and from indolence to impunity.


Chapter 15　On the just proportion between the penalties and the crime

It is essential for penalties to be harmonious among themselves, because it is essential that the greater crime be avoided rather than the lesser one, the one that attacks society rather than the one that runs less counter to it.

"An impostor, who called himself Constantine Ducas, sparked a great uprising in Constantinople. He was caught and condemned to be flogged, but, as he accused eminent persons, he was condemned to be burned as a slanderer. " It is singular that one should have apportioned penalties in this way between the crime of high treason and that of calumny.

This recalls a remark of Charles II, King of England. He passed a man in the pillory; he asked why he was there. Sire, he was told, he has written libels against your ministers. The great fool, said the king, why didn't he write them against me? Nothing would have happened to him.

"Seventy persons conspired against the emperor Basil; he had them thrashed; their hair and beards were burned. When a stag caught the emperor's belt with his antlers, one of his attendants drew his sword, cut the belt, and freed him; the emperor had him beheaded, because, the emperor said, " he had drawn his sword against him. " Who could believe that these two judgments were rendered under the same prince?

Among ourselves, it is a great ill that the same penalty is inflicted on the highway robher and on the one who robs and murders. For the public safety, it is evident that there must be some dif　erence in the penalties.

In China robbers who are cruel are cut to bits, the others are not; because of this dif　erence, one robs there but does not murder.f f

In Muscovy, where the penalty for robbery is the same as for murder, one always murders. Dead men, they say, tell no tales.

When there is no difference in the penalty, there must be some difference in the expectation of pardon. In England robbers do not murder because, unlike murderers, they can expect to be transported to the colonies.

Letters of pardon are a great spring of moderate governments. The power of the prince to pardon, executed wisely, can have admirable results. The principle of despotic government,

在我所著的《罗马盛衰原因论》里，人们可以看到君士坦丁是如何把军事专制主义国家变成军事兼民政的专制主义国家，从而接近了君主政体，人们可以追寻罗马历次革命的踪迹，看到罗马的政治体制在革命中从严酷到松弛，再从麻木不仁到对犯罪不加惩处的发展全过程。


第十五节　刑罚与犯罪之间的恰当关系

刑罚的轻重程度之间的相互协调是很重要的。防范重度犯罪要优于防范轻度犯罪，防止破坏社会秩序的犯罪要先于对社会危害较小的犯罪。

“一个自称是君士坦丁·杜甲斯的人在君士坦丁堡煽动了一次大暴动。他被捕后被处以鞭刑。但是后来他告发了一些重要人物，却被以诬告罪判处火刑。”对叛国罪和诽谤罪如此量刑确实是极其罕见的。

这不由得让我想起了英国国王查理二世的一句话。他看见一个人被套上枷锁示众，就问他为何如此。有人告诉他说，“陛下，他写文章诽谤陛下的大臣们。”国王说：“愚蠢的家伙，他为什么不写文章诽谤我呢？那样的话，大臣就不会对他怎么样了。”

七十个人阴谋造反，巴吉尔皇帝只命令鞭打他们，烧了他们的头发和胡子。有一天，一只牡鹿的角勾住了皇帝的腰带，他的一位随从拔剑割断他的腰带救了他。他却下令割了随从的头，他说：“因为这个人曾向着他的君主拔出了剑。”谁会相信，同一个君主竟能做出这样两种荒谬的决定。

在我们的国家里，如果对一个在大道上抢劫的人和一个人既抢劫又杀人的人，判处同样刑罚的话，那一定是特别严重的错误。为了公共安全起见，显而易见，刑罚的轻重程度必须要有所区别。

在中国，抢劫又杀人的要凌迟处死，对一般抢劫犯就不是这样。由于有这种区别，所以在中国抢劫的人一般不会杀人。

在俄罗斯，抢劫和杀人的刑罚是一样的，所以抢劫的人经常杀人。他们说：“死人是不会说话的。”

在刑罚没有区别的场合，就应该在获得赦免的希望上有所区别。在英国，抢劫者是不会杀人的，因为抢劫的人还有减刑、流放到殖民地的可能；但是如果又杀了人，就没有这种希望了。

刑法的赦免条款在政治宽和的国家有着极大的调节作用。掌握着赦免权的君主，

a government which does not pardon and which is never pardoned, deprives it of these advantages.


Chapter 16　On torture or the question for criminals

Because men are wicked, the law is obliged to assume them to be better than they are. Thus the deposition of two witnesses is enough in the punishment of all crimes. The law believes them as if they spoke with the mouth of truth. Also, every child conceived during marriage is judged legitimate; the law trusts the mother as if she were modesty itself. Though the law is forced to make the preceding assumptions, it is not forced to use the question in criminal cases. Today we see a well-policed nation reject it without meeting drawbacks. The use of the question is, therefore, not necessary by its nature.

So many clever people and so many men of genius have written against this practice that I dare not speak after them. I was going to say that it might be suitable for despotic government, where everything inspiring fear enters more into the springs of the government; I was going to say that slaves among the Greeks and Romans... But I hear the voice of nature crying out against me.


Chapter 17　On pecuniary penalties a nd corporal penalties

Our fathers the Germans admitted almost none but pecuniary penalties. These men, who were both warriors and free, considered that their blood should be spilled only when they were armed. The Japanese, by contrast, reject these sorts of penalties on the pretext that rich people would escape punishment. But do not rich people fear the loss of their goods? Cannot pecuniary penalties be proportionate to fortunes? And, finally, cannot infamy be joined with these penalties?

A good legislator takes a middle way; he does not always order pecuniary penalties; he does not always inf l ict corporal penalties.


Chapter 18　On the law of retaliation

Despotic states, which prefer simple laws, make much use of the law of retaliation; moderate states sometimes accept it. But the difference is that the former have it exercised strictly, while the others almost always temper it.

The law of the Twelve Tables admitted both; it sentenced in terms of retaliation only when the pleader could not be appeased. After sentencing, one could pay damage and interest,

如果能谨慎而巧妙地运用这种权力的话，能够起到良好的效果。专制政体的原则对人不宽容，也就得不到人们的宽容，因此就没有这些优势。


第十六节　拷问

因为人类是邪恶的，所以法律不得不假定人类比实际的情况要好些。因此，在处罚一切犯罪行为时，两个证人的证言就已经够了。法律信赖证人，认为他们说的话都是真实的。因此，每一个在婚姻关系中孕育所生的子女，都被认为是合法的；法律信赖母亲，仿佛母亲就是贞洁的化身。虽然法律必须做以上的假定，但是对罪犯进行拷问，则与上述情况有所不同。今天在我们眼前就有一个治理得很好的国家，它禁止拷问罪犯，但也并没有产生什么不良的后果。由此可以得出结论，拷问从本质上说并不是必要的。

已经有许多才华横溢的学者著述反对这种做法，所以我就不敢再妄加评论了。我要说的是，拷问也许适合专制国家，因为凡是能引起恐怖的东西都是专制政体最好的动力。我所要说的是，希腊和罗马的奴隶们……我已经听见大自然的声音呼喊着反对我。


第十七节　罚金与肉刑

我们的日耳曼祖先们只准许处罚金，而不允许采用其他的刑罚。这些好战而爱好自由的人们认为，只有手持武器时才能流血。而日本人则恰好相反，反对罚金；他们认为，这样富人就逃脱了惩罚。但是，难道富人就不害怕失去他们的财产吗？不能根据富人财产的多少按比例进行处罚吗？最后，在罚金之外就不能追加其他惩罚吗？

称职的立法者往往赞成中庸之道。他不会总是推崇罚金的方式，但也不会总是赞成使用肉刑的。


第十八节　报复的刑律

专制国家喜好简单的法律，大量使用同态复仇的法律。政治宽和的国家有时也准许使用这种法律。但是两者有很大的不同：对于这种法律，前者是严格地执行，而后者总是在缓和的基础上加以使用的。

《十二铜表法》采用两种缓和办法：1.除非没有办法抚慰被害人，否则决不轻易判处报复性刑罚；2.在定罪之后，罪犯可以支付损害赔偿金，这样肉刑就变成了

and the corporal penalty would be converted into a pecuniary penalty.


Chapter 19　On fathers being punished for their children

Fathers are punished in China for the offenses of their children. This was the usage in Peru. It is another punishment derived from despotic ideas.

It is all very well to say that in China the father is punished for not having used that paternal power established by nature and augmented by the laws themselves; this always assumes that there is no honor among the Chinese. Among ourselves, fathers whose children are condemned to punishment and children whose fathers have met the same fate are punished as much by shame as they would be in China by the loss of life.


Chapter 20　On the clemency of the prince

Clemency is the distinctive quality of monarchs. In a republic, which has virtue as its principle, it is less necessary. In a despotic state, where fear reigns, it is used less, because the important men of the state must be restrained by examples of severity. In monarchies, where one is governed by honor, which often requires what the law prohibits, it is more necessary. Disgrace there is equivalent to a penalty; even the formalities of judgments are punishments. There, shame comes from all sides and forms penalties particular to monarchies.

The important men there are so heavily punished by disgrace, by the often-imaginary loss of their fortune, their credit, their habits, and their pleasures, that strictness in respect to them is useless; it can serve only to take from the subjects the love they bear the person of their prince and the respect they should have for positions.

Just as the instability of important men is in the nature of despotic government, their security enters into the nature of monarchy.

Monarchs have so much to gain from clemency, it is followed by such love, and they draw such glory from it, that it is almost always a fortunate thing for them to have occasion to exercise it; and one can almost always do so in our countries.

There will perhaps be disputes over some branch of their authority but almost never over their whole authority; and, if they sometimes fight for the crown, they never fight for their lives.

But, one will ask, when is one topunish? When to pardon? This is something better felt than prescribed. Though clemency has dangers, they are visible. Clemency is easily

罚金。


第十九节　子罪坐父

在中国，子女犯法，是要处罚父亲的。秘鲁也曾有过这样的做法。这又是一种源自专制主义思想的处罚方式。

如果说，在中国子罪坐父，是因为父亲没有充分使用由大自然建立并被法律提升的父权。不过这种观点是没有多少实际意义的。这种刑罚说明在中国就没有什么“荣誉”可言。在我们欧洲国家，父亲因儿女被判刑或儿女因父亲被定罪所感到的羞辱，其实就是一种严厉的刑罚，其程度一点也不亚于中国的死刑。


第二十节　君主的仁慈

仁慈是君主特有的品质。在共和国里，有品德为原则，所以仁慈并不是必不可少的。在恐怖笼罩着的专制国家里，仁慈是极为罕见的，因为对大人物只能采取严厉的防范措施加以约束。在以荣誉为治国之本的君主国家里，荣誉所要求的往往正是法律所禁止的，所以特别需要仁慈。在君主国家里，羞辱就相当于刑罚，甚至审判的方式也是一种刑罚。在君主国家，羞辱来自社会的各个方面，从而成为君主国一种特有的刑罚。

在君主国家里，对于大人物来说，对犯罪最严厉的惩罚就是失宠，以及他们意想中丧失的财产、信誉、习惯、享乐，所以酷刑对于他们来说，已经没有什么必要了。酷刑只能使臣民失去对君主的爱戴以及对职位应有的敬重。

专制政体的性质，决定了专制国家大人物的地位极不稳固；而君主政体的性质却使君主国家大人物的地位既稳固又安全。

君主们通过仁慈能获得许多益处。仁慈的君主可以得到广泛的爱戴和无上的光荣，所以君主们有机会表示仁慈的时候，他们总认为那是非常快乐的事；这在欧洲国家是常有的事。

人们对君主们的某些权力也许会有争议，但几乎从来不会对他们的整个王权有异议。即使有时候君主们要为王冠而战斗，却不必为他们的生命而斗争。

但是人们要问，什么时候应该使用刑罚？什么时候应该给予赦免？这是只可意会不可言传的。实行仁慈可能会有危险，但这种危险是可以觉察到的。有时一个君

distinguished from the weakness that leads the prince to scorn punishing and even to lack the power to do so.

The emperor Maurice resolved never to shed the blood of his subjects. Anastasius did not punish crimes. Isaac Angelu swore that, during his reign, he would put no one to death. The Greek emperors had forgotten that they did not carry the sword in vain.

主可能因为软弱而遭到轻蔑，甚至无力实施刑罚，但是这种软弱是很容易与仁慈区别开的。

玛乌列斯皇帝决心不使他的臣民流血。阿那斯塔乌斯从来没有惩罚过任何罪犯。以撒·安吉鲁发誓他在位期间决不判处任何人死刑。也许这些希腊的皇帝忘记了，他们佩剑并不只是为了装饰。


BOOK 7　Principles of the Governments in Relation to Sumptuary Laws,Luxury,and the Condition of Women


Chapter 1　On luxury

Luxury is always proportionate to the inequality of fortunes. If wealth is equally divided in a state, there will be no luxury, for luxury is founded only on the comforts that one can give oneself from the work of others.

For wealth to remain equally divided, the law must give each man only the physical necessities. If men have more than that, some will spend, others will acquire, and inequality will be established.

The luxury of the various peoples in regard to each other exists in each state as a compound ratio of the inequality of fortunes among the citizens and the inequality of wealth of the various states. In Poland, for example, there is an extreme inequality in fortunes, but the poverty of the whole prevents it from having as much luxury as would a richer state.

Luxury is also proportionate to the size of the towns and above all of the capital, so that luxury exists in a compound ratio of the wealth of the state, the inequality of the fortunes of individuals, and the number of men gathered together in certain places.

The more men there are together, the more vain they are, and the more they feel arise within them the desire to call attention to themselves by small things. If their number is so great that most are unknown to one another, the desire to distinguish oneself redoubles because there is more expectation of succeeding. Luxury produces this expectation; each man takes the marks of the condition above his own. But, by dint of wanting to distinguish themselves, all became equal, and one is no longer distinct; as everyone wants to be looked at, no one is noticed.

The result of all this is a general distress. Those who excel in a profession put their own price on their art; the least talented follow this example; there is no longer harmony between needs and means. When I am forced to plead, I need to be able to pay a lawyer; when I am


第七章　政体原则与节俭法律、奢侈以及妇女身份的关系


第一节　奢侈

奢侈和财富分配不均永远是成正比例的。如果一个国家的财富都得到平均分配的话，奢侈便不会存在；因为奢侈只能建立在从他人劳动中获取安逸的基础之上。

如果要使财富平均分配，法律就只能允许每个人提供维持生活所需的必需品。果超过这个限度，有的人就会浪费，而有的人还想获得更多。因此，必然会产生财富分配不均的现象。

如果我们对不同国家人民间的奢侈程度进行考察的话，可以看出在每一个国家中，奢侈的程度取决于该国国民之间的财富分配不均的程度，同时也取决于不同国家之间财富不均的程度。比方说在波兰，国民财产的分配不均是极端悬殊的，然而整个国家的贫穷使这个国家不能像其他富裕国家那样奢侈。

奢侈与城市的大小成正比，尤其随着首都规模的扩大而趋于严重。因此，奢侈是和国家的财富、个人财产分配的不均以及某些地区人口的密集程度相联系的。

人口越是稠密，人们越是虚荣，越是想在一些细小的事情上显得与众不同。如果人口过多，人们之间多半互相不认识，则想出类拔萃的虚荣心就会愈加强烈，因为人们更期望成功。由于奢侈给人以这种希望，所以每个人都装出比实际更优秀的样子；正是因为人人都试图超群出众，其结果反而是人人都变成了一个样子，个性也就体现不出来了；谁都想得到关注，结果谁都得不到关注。

因为这个缘故，人们便普遍地感到一种失落。那些在某一行业有特殊才能的人，便对自己的技能随意标价，才疏学浅的人也跟着仿效，于是，人们的需求和财力便失去了平衡。当我被迫打官司的时候，我就必须出钱请律师；当我患病的时候，我

sick, I must be able to have a doctor.

Some people have thought that gathering of so many people in a capital has diminished commerce because men are no longer a certain distance apart. I do not believe it; men have more desires, more needs, and more fancies when they are together.


Chapter 2　On the sumptuary laws in democracy

I have just said that in republics where wealth is equally divided, there can be no luxury; and, as one has seen in Book 5 that this equality of distribution made the excellence of a republic, it follows that the less luxury there is in a republic, the more perfect it is. There was none among the first Romans; there was none among the Lacedaemonians; and in republics where equality is not altogether lost, the spirit of commerce, of work, and of virtue makes each one there able and willing to live from his own goods; consequently, there is little luxury.

Laws dividing the fields anew, demanded with such insistence in certain republics, were salutary by their nature. They are dangerous only as a sudden action. By abruptly removing wealth from some and increasing the wealth of others; they make a revolution in each family and must produce one generally throughout the state.

So far as luxury is established in a republic, so far does the spirit turn to the interest of the individual. For people who have nothing but the necessities, there is left to desire only the glory of the homeland and one's own glory. But a soul corrupted by luxury has many other desires; soon it becomes an enemy of the laws that hamper it. When those in the garrison at Rhegium became familiar with luxury, they slaughtered the town's inhabitants.

As soon as the Romans were corrupted, their desires became immense. This can be judged by the price they put on things. A jug of Falemian wine sold for one hundred Roman deniers; a barrel of salt meat from the Black Sea cost four hundred deniers; a good cook, four talents; young boys were priceless. When everyone, by a common impulse, was carried to voluptuousness, what became of virtue?


Chapter 3　On sumptuary laws in aristocracy

The misfortune of the badly constituted aristocracy is that its nobles have wealth but should not spend it; luxury, which is contrary to the spirit of moderation, should be banished from it. Therefore, there are only the very poor who cannot get anything and the very rich who cannot spend anything.

就必须请得起医生。

有一些人认为，都市人口过于稠密，会影响商业活动，因为居民不再分散居住。我对此不以为然，因为人口集中在一起，反而会激发更多的欲望、更多的需求和更多的幻想。


第二节　民主政治与限制奢侈的法律

我刚才提到，在一个财富分配平均的共和国里，是不可能存在奢侈的；另外，正如我们在第五章看到的一样，这种分配的均等正是共和政体的优越之处。因此，在一个共和国里，奢侈越少，它的体制也就越是完善。初期的罗马人并不奢侈；拉栖代孟人也不奢侈；在平等没有完全丧失的共和国里，如果商业精神、劳动精神和思想品德使每一个人能够而且愿意依靠自己的财产生活，也就没有什么奢侈了。

某些共和国强烈要求制定重新分配土地的法律。这种法律从性质上来说是有益的。这种法律只有在操之过急的时候才会产生危险。突然剥夺某些人的财富，而又突然增加另外一些人的财富，会使一个家庭发生革命，当然也会普遍地引发全国性的革命。

奢侈之风一旦在一个共和国里流行起来了，人们的思想意识也就随着转向个人利益。如果我们只允许拥有生活必需品的话，那么我们除自己和祖国的荣誉以外便没有什么可以追求的。但是人的灵魂，一旦被奢华腐蚀了，就会有许许多多其他的欲望，它很快就会成为拘束它的法律的敌人。列基姆的卫戍部队之所以屠杀了城市的居民就是因为他们已经沉湎于奢侈的生活。

当罗马人腐化以后，他们的欲望就变得漫无边际。这一点，从他们那时所定的物价，便可以看出。一瓶法烈因酒，竟然卖到了一百罗马德尼尔。黑海的咸肉，一桶居然要价四百德尼尔，一个好厨师的工资高达四百塔兰，而青年侍工的工资更是高得不可思议。在普遍腐化的冲击下，在人人都沉醉于奢侈淫逸之中的时候，那还有什么品德可言呢？


第三节　贵族政治与限制奢侈的法律

在体制不够完善的贵族政治国家中，贵族们虽然拥有财富，但却不得任意消费，和节制精神相违背的奢侈是必须被摈弃的。因此，在这些国家里，要么是得不到财富而极其贫困潦倒的穷人，要么是非常富有却不得任意消费的富人。

In Venice the laws force the nobles to be modest in their tastes. They are so accustomed to thrift that only courtesans can make them give up money. This course is taken to maintain industry: the most despised women spend without danger, while those who pay them tribute lead the most obscure lives in the world.

The good Greek republics had admirable institutions in this regard. The rich used their silver for festivals, musical choruses, chariots, racehorses, and onerous magistracies. Wealth there was as burdensome as poverty.


Chapter 4　On sumptuary laws in monarchies

" The Suiones, a German nation, honour wealth, " says Tacitus, " which makes them live under the government of one alone. " This means that luxury is singularly appropriate in monarchies and that they do not have to have sumptuary laws.

As wealth is unequally divided in accord with the constitution of monarchies, there must be luxury. If wealth men do not spend much, the poor will die of hunger. There the rich must indeed spend in proportion to the inequality of fortunes, and, as we have said, luxury must increase in this proportion. Individual wealth has increased only because it has removed physical necessities from a part of the citizens; these must, therefore, be returned to them.

Thus, for thei monarchical state to sustain itself, luxury has to increase from the laborer to the artisan, to the merchant, to the nobles, to the magistrates, to the great lords, to the principal revenue officers, to the princes; otherwise, all would be lost.

In the Roman senate, composed of serious magistrates. jurists, and men filled with the idea of the earliest times, one proposed, under Augustus, the correction of the mores and luxury of women. It is interesting to see in Dio the art with which Augustus evaded the importunate demands of these senators. This is because he was founding a monarchy and dissolving a republic.

Under Tiberius, the aediles in the senate proposed the reestablishment of the old sumptuary laws. This enlightened prince opposed it, saying, "The state could not continue to exist, given the present situation. How could Rome live? How could the provinces live? We were frugal when we were citizens of a single town; today we consume the wealth of the whole universe; masters and slaves are made to work for us. " He saw clearly that they could no longer have sumptuary laws.

When, under the same emperor, it was proposed to the senate that governors be prohib-

在威尼斯，法律强迫贵族过简朴的生活。所以，贵族们习惯于吝啬，只有那些高等妓女才能让他们从腰包里把钱掏出来。人们就是采用这种方法维持产业发展的。只有那些最可鄙的女人花钱没有危险，然而给予她们金钱供其挥霍的人自己却过着极其默默无闻的生活。

体制优越的希腊共和国在这方面拥有令人称颂的法律制度。富有的人把钱财用在节日庆典、组织歌咏活动、购买车辆、参与赛马和开支较大的官职上。所以在那里，富裕和贫穷同样是一种负担。


第四节　君主政体与限制奢侈的法律

塔西佗说：“遂安人——一个日耳曼民族——崇拜财富；所以他们生活在一君统治的政体之下。”由此可见，奢侈对于君主政体特别适合，而君主政体根本不需要限制奢侈的法律。

在君主政体下，财富分配很不平均，所以奢侈是非常必要的；要是富人不大肆挥霍的话，穷人便会饿死。在这样的国家里，财富越不平均，富人的花费越应该根据财富不均的程度而相应地增加。正如我们所说，奢侈也应该按比例相应地增加。个人的财富是通过剥夺一部分公民的生活必需品才增多的，因此必须把剥夺了他们的东西再归还给他们。

既然如此，要使一个君主国家长期维持下去，举国上下应该推行奢侈，且奢侈的程度应该从农夫到手工业者、商人、贵族、官吏、显赫的王公，到大包税人，直到君主自己，层层递增。否则一切都将丧失殆尽。

罗马的元老院是由作风严谨的官吏、法学家和头脑充满了人类早期社会观念的人组成的；奥古斯都在位时，元老院有人建议，应该整肃妇女的风俗和奢侈行为。在狄欧的著作里，我们惊奇地看到，这位君主巧妙地避开了元老们喋喋不休的要求。奥古斯都之所以这样做，是因为他正在为瓦解共和政体、建立君主政体努力。

提贝留斯在位时，市政官们曾在元老院建议恢复古时限制奢侈的法律。这位有远见卓识的君主反对这个建议，他说：“在目前的形势下，如果采用这种法律的话，国家便难以继续生存。罗马怎么生存呢？各省又如何生存呢？过去，当我们还只是一座城市的公民时，是应该简朴地生活；但是现在，我们要消费整个世界的财富；我们得让所有的领主和奴隶为我们劳动。”他清楚地看到，限制奢侈的法律已经不再需要了。

也是在这个皇帝执政的时候，元老院还有人建议应该禁止省督携带妻室到外省

ited from taking their wives with them to the provinces because of the dissoluteness that accompanies them, the proposal was rejected. It was said that the examples of the harshness of the ancients had been changed into a more pleasant way of living. One felt that there had to be different mores.

Luxuary is, therefore, necessary in monarchical states; it is also necessary in despotic states. In the former, it is a use of the liberty one possesses; in the later, it is an abuse of the advantages of one's servitude, when a slave, chosen by his master to tyrannize over the other slaves t uncertain of enjoying each day's fortune on the following day, has no other felicity than that of sating the arrogance, desires, and voluptuousness of each day.

All this leads to a ref l ection: republics end in luxury; monarchies, in poverty.


Chapter 5　In which cases sumptuary law are useful in a monarchy?

In the middle of the thirteenth ce tury in Aragon sumptuary laws were made in the spirit of the republic, if not for some particular cases. James I ordered that neither the king nor any of his subjects could eat more than two sorts of meat at any meal and that each meat would be prepared in only one way, unless it was game that one had killed oneself.

In our time, sumptuary laws have been made in Sweden, but they have a different purpose from those of Aragon.

A state can make sumptuary laws with the purpose of an absolute frugality; this is the spirit of sumptuary laws in republics, and the nature of the thing shows that this was the purpose of the laws in Aragon. n

Sumptuary laws can also have relative frugality for their purpose, when a state, feeling that foreign commodities are too highly priced and that so many exports of its own commodities are required that it would deprive itself of more of what it needs than these foreign commodities can satisfy, absolutely prohibits their entrance; and this is the spirit of the laws made in our time in Sweden. These are the only sumptuary laws suitable to monarchies.

In general, the poorer the state, the more it is ruined by relative luxury, and the more, consequently, it must have relative sumptuary laws. The richer the state. the more its relative luxury enriches it, and one must be careful not to make relative sumptuary laws there. We shall explain this better in the book on commerce. Here only absolute luxury is in question.


Chapter 6　On luxury in China

Particular reasons can require sumptuary laws in some states. The people can become

去，因为她们会给外省带来放荡的风气。但是这个建议并没有被采纳。据说是“古人过于刻板的风范已经改变为比较惬意的生活方式”。人们感到社会风俗也应该有．所改变了。

因此，奢侈在君主国家是必要的，在专制国家也是必要的。在君主国里，奢侈是人们享受自己拥有的自由的一种体现；在专制国家里，奢侈是人们在奴役过程中对所得好处的滥用。当主人委派一个奴隶对其他的奴隶进行暴虐压迫的时候，被委派的奴隶对于明天是否还能享受今天这样的幸福生活是不得而知的，所以他唯一的快乐就是满足于眼前每一天的骄横、欲望与淫逸。

从以上这一切可以看出，共和国可能因奢华而亡，而君主国则会毁于贫穷。


第五节　在什么情况下限制奢侈的法律对君主国有用

十三世纪中叶，阿拉贡要么是依据共和国的精神，要么是由于其他特殊的原因，制定了限制奢侈的法律。詹姆斯一世曾规定，无论是国王还是他的任何臣民，除了．自己猎获的东西以外，每餐不得享用两种以上的肉食，而且每种肉食只能采用一种方法进行烹调。

在我们的今天，瑞典也制定了限制奢侈的法律，但是立法的宗旨与阿拉贡有所不同。

一个政府可以推行限制奢侈的法律来达到“绝对节俭”的目的。这就是共和国限制奢侈法律的精神；从事物的性质来看，这正是阿拉贡制定限制奢侈法律的宗旨。

有时候，限制奢侈的法律也可以达到相对节俭的目的。当国家看到外国商品的价格过高，本国商品的输出可能导致商品匮乏，而又无法用外国商品的输入加以补偿时，国家便会禁止外国商品的输人。这就是今天瑞典制定限制奢侈法律的本质所在。这也是唯一适合于君主国的节俭法律。

一般来说：一个国家越贫穷，相对的奢侈便越容易把它摧毁，因此也越需要限制相对奢侈的法律。一个国家越是富裕，相对的奢侈便会使它越加富裕，因此，国家应该特别谨慎，不要制定限制相对奢侈的法律。关于这一点，我们在本书有关商业的章节中将详细探讨。这里我们讨论的只是绝对奢侈的问题。


第六节　中国的奢侈

有些国家，由于某些特殊原因，需要制定限制奢侈的法律。由于气候的影响，

so numerous through the force of the climate, and on the other hand, their means of subsistence can be so uncertain that it is well for all the people to cultivate the land. In these states luxury is dangerous and sumptuary laws should be strict. Thus, in order to know if luxury should be encouraged or proscribed, one should first observe the relation between the number of people and the ease of giving them enough to eat. In England the soil produces much more grain than is needed to feed both those who cultivate the land and those who provide clothing; there they can have frivolous arts and, consequently, luxury. In France enough wheat grows to feed both those who work the land and those employed in manufacture; in addition, commerce with foreigners can bring in return for frivolous things so many necessary things that luxury should scarcely be feared there.

In China, on the other hand. women are so fertile and humankind multiplies so fast that the fields, even heavily cultivated, scarcely suffice to produce enough food for the inhabitants. Consequently, luxury is pernicious there and the spirit of work and economy is as requisite as in any republic whatever. One must apply oneself to the necessary arts and avoid those of voluptuousness.

This is the spirit of the fine ordinances of the Chinese emperors. " Our ancestors, " says an emperor of the Tang family, "took it as a maxim that if there were a man who did not plow the fields, a woman who did not spin, someone in the empire would suffer from cold or hunger... " And on this principle he had an infinite number of the bonze monasteries destroyed.

The third emperor of the twenty-first dynasty, when given precious stones found in a mine, had it closed, not wanting to tire his people with working for what could neither feed nor clothe them.

" Our luxury is so great, " says Kia-y, " that the people embroider the shoes of the boys and girls whom they are obliged to sell. " Is it by occupying so many men with making garments for one that many people are kept from lacking clothes? For each plowman there are ten men who eat the yield of the, lands: is this the way to keep many people from lacking food?


Chapter 7　A fatal consequence of luxury in China

One sees in the history of China that it has had twenty-two dynasties in succession; that is, it has suffered twenty-two general revolutions, not counting an infinite number of particular ones. The first three dynasties lasted a long time, because they were wisely governed and

人口可能极为众多，而且另一方面，人们维持生计的经济条件可能也不稳定，所以最好使人民普遍经营农业。对于这些国家来说，奢侈是很危险的，限制奢侈的法律应当严格执行。因此，要知道一个国家应该鼓励还是禁止奢侈，首先就要考查那里人口的数量与其最佳谋生方式二者之间的关系。在英国，土地出产的粮食供给农业生产者和衣物制造者食用绰绰有余，所以英国可以有些与生计无关的工艺品制造业，因而也就产生了奢侈。法国生产的小麦也足以维持农民和工人们的生活。而且，对外贸易还可以用无关生计的工艺品换回许多必需品，所以人们用不着惧怕奢侈。

然而中国的情形恰好相反，妇女生育力强，人口繁衍迅速，所以土地无论怎样垦殖，只能勉强维持居民的生活。因此在中国，奢侈是有害的，并且和任何共和国一样，勤劳和节俭的精神是十分必要的。人们应该从事社会生活所必需的手艺，而避免那些服务于人们享乐的手艺。

中国皇帝们诏书中美丽的辞藻就表达了这样的精神。唐朝一位皇帝说过：“我们祖先的训诫告诉我们，如果男不耕，女不织，帝国内便会有人遭受饥寒……”依据这个原则，他曾命令拆毁无数的寺庙。

第二十一朝的第三个皇帝在位时，有人献给他从矿山里挖出的宝石，他却下令关闭了矿山，因为他不愿意为一些不能解决吃饭穿衣问题的东西，叫人民艰辛劳苦。

建文帝曾经说过：“我们太奢侈了，连老百姓不得已而出卖的儿女的鞋子上也要绣上花。”众多的人替一个人做衣服，这难道是解决众人缺少衣物的秘诀吗？十个人坐吃一个农民在土地上辛勤劳作的收获，这难道是帮助众人免受饥饿的良方吗？


第七节　中国因奢侈而必然产生的后果

我们看到在中国历史上有过二十二个相继更替的朝代，也就是说，经历了二十二次比较大的革命——这还不包括无数次特别的革命。最初的三个朝代持续时间较

because the empire was less expensive than it was to become. But in general, one can say that all these dynasties began well enough. Virtue, care, and vigilance are necessary for China; they were present at the beginning of the dynasties and missing at the end. Indeed, it was natural for emperors raised on the hardship of war and successful in forcing a family inundated by delights from the throne, to preserve the virtue they had found so useful and to fear the voluptuousness they had seen so fatal. But, after these first three or four princes, corruption, luxury, laziness, and delights master their successors; they shut themselves in the palace, their spirits grow weak, their lives are short, the family declines; the important men rise up, the eunuchs gain credit, children only are put on the throne; the palace becomes the enemy of the empire; the lazy people living there ruin those who work; the emperor is killed or destroyed by a usurper, who founds a family, whose successor in the third or fourth; generation goes into the same palace and shuts himself in again.


Chapter 8　On public continence

So many imperfections are attached to the loss of virtue in women, their whole soul is so markedly degraded by this, and when this principal point is removed so many others fall, that in a popular state one can regard public incontinence as the last misfortune and as assurance of a change in the constitution.

Thus good legislators have required a certain gravity in the mores of women. They have proscribed from their republics not only vice but even the appearance of vice. They have banished even that commerce of gallantry that produces laziness, that causes women to corrupt even before being corrupted, that puts a high price on every trifle and reduces the price on what is important, and that makes one no longer conduct oneself by any but the maxims of rid icule that women und ersta nd s o well how to es ta blis h.


Chapter 9　On the condition of women in the various governments

In monarchies women have so little restraint because, called to court by the distinction of ranks, they there take up the spirit of liberty that is almost the only one tolerated. Each man uses their charms and their passions to advance his fortune; and as their weakness allows them not arrogance but vanity, luxury always reigns there with them.

In despotic states women do not introduce luxury, but they are themselves an object of luxury. They should be kept in extreme slavery. Each man follows the spirit of the government and brings to his home what he sees established outside of it. As the laws in these

长，因为施政明智，而且版图也不像以后那么广大。但是大体上我们可以这样说，所有的朝代建立时都是相当好的。注重品德、处世谨慎、有警惕心，这些在中国都是必要的；但是这些东西在朝代之初还能保持，到朝代之末便都没有了。实际上，开国的皇帝都是在艰苦的征战中成长起来的，他们推翻了沉湎于逸乐的旧代皇室，自然是尊崇品德，惧怕淫逸；因为他们曾亲身体会到品德的益处，也看到了淫逸的危害。然而在开国之初的三、四个君主以后，后继的君主便成为腐化、奢侈、懒惰、逸乐的俘虏；他们把自己关在深宫里，不但精神萎靡不振，寿命也缩短了，皇室日见衰败；权贵兴起，宦官获得宠信，登上宝座的都是一些小孩子；皇宫成为帝国的仇敌，住在宫里的懒汉使劳动的人们破产，篡位的人杀死或驱逐了皇帝，又另外建立皇室，而新建的皇室到了第三、四代的君主又会把自己关闭在同一个深宫里。


第八节　节欲

妇女们一旦失去了品德，便会有许多的缺点接踵而来，她们的整个灵魂就会极端堕落；而且在这个重要原则丧失以后，许多其他方面也会随之堕落；所以在平民政治的国家，淫乱之风就是国家最后的灾祸，它预示着该国的政体必须变革。

所以共和国优秀的立法者总是要求妇女要在一定程度上保持庄重的美德。这些立法者在他们的国家里不但摈斥邪恶，甚至连邪恶的外表也不放过。风流情场中的交际使妇女产生怠惰，甚至在他们自己还未堕落之前就已经成为诱使别人堕落的人；这种交际把一切琐碎无聊的东西看得极有价值，对真正有价值的东西反而加以贬抑；最后，这种交际使人完全依照揶揄戏弄的处世法则行事，而妇女们正是揶揄戏弄的高手。


第九节　各种政体下妇女的身份地位

在君主国里，女性很少受到拘束。受达官显贵的邀请，她们可以出入宫廷，而且无拘无束。在宫廷里，也只有女性可以无拘无束。每个朝廷的臣子都把女性的美色和情感当作增加自己财富的阶梯。女性自身的软弱，不容许她们过于傲慢，但却赋予她们强烈虚荣心。奢侈总是同女性一道支配着朝廷。

在专制国家里，妇女并不引发奢侈，但她们本身却是奢侈行为的对象。她们应当是绝对的奴隶。每一个人都遵从政体的精神，并且把他在别处养成的习惯带到家庭中来。因为法律的严厉性，法律执行的快速性，人们怕妇女的自由会给他们带来

states are severe and executed on the spot, one fears that women's liberty could be a cause for bringing suit. Women's quarrels their indiscretions, their aversions, their inclinations, their jealousies, their spiteful remarks, in short that art by which narrow souls affect generous ones, cannot be without consequence there.

In addition, as the princes in. these states trifle with human nature, they have several wives, and a thousand considerations oblige them to enclose their women.

In republics women are free by the laws and captured by the mores; luxury is banished there and with it, corruption and vices.

In the Greek towns where one did not live under the religion which established that even among men the purity of mores is a part of virtue; in the Greek towns where a blind vice reigned unbridled, where love took only a form one dare not mention while only friendship was to be found within marriages, women's virtue, simplicity, and chastity were such that one has scarcely ever seen a people who had a better police in this regard.


Chapter 10　On the domestic tribunal among the Romans

Unlike the Greeks, the Romans had no special magistrates to inspect women's conduct. The censors paid no more attention to woman than to the rest of the republic. The institution of a domestic tribunal replaced the magistracy established among the Greeks.

The husband assembled the wife's relatives and judged her before them. This tribunal maintained mores in the republic. But these same mores maintained this tribunal. Its task was to judge not only the violation of laws but also the violation of mores. Now, in order to judge the violation of mores, one must have mores.

The penalties of this tribunal had to be arbitrary as, indeed, they were, for all that concerns mores and all that concerns the rules of modesty can scarcely be included in a code of laws. It is easy to regulate by laws what one owes others; it is difficult to include in them all that one owes ones elf.

The domestic tribunal was concerned with the general conduct of woman. But there was one crime which, besides being reproved by this tribunal, was also submitted to public accusation: this crime was adultery, either because such a serious violation of mores in a republic is of interest to the government, or because the prof l igacy of the wife might imply that of the husband, or finally, because one feared that even honest people might prefer hiding the crime to punishing it, might prefer ignorance to vengeance.

事端。她们的争吵、嘴不严、憎恶感、倾向性、嫉妒心、愠怒的言辞，以及这些精巧娇小的心灵所具有的吸引大人物兴趣的那种艺术手段，在这种国家里，都不可能不招致祸患。

不但如此，这些国家的君主玩弄女性，拥有众多的女人。出于种种的考虑，他们不能不把女人们都幽禁起来。

在共和国里，妇女在法律上是自由的，但却受风俗的约束。在那里奢侈遭到摈弃，腐败和邪恶也同样被摈弃。

在希腊城市里，男人们之间并不受宗教的约束，尽管纯洁的风俗也是宗教确立的品德的一部分。在那些城市里，某种盲目的邪恶疯狂而无羁绊地支配着人们的生活，情爱是以一种我们不敢说出口的形式表现出来的，而婚姻生活中只有单纯的友谊。然而那里的妇女却有良好的品德，她们是那样质朴、贞洁，我们几乎不曾看到其他民族在这方面有更好的风纪。


第十节　罗马人的家庭法庭

罗马人不像希腊人那样专门设置职官来监督妇女的行为。监察官，像监督共和国内其他人一样，也监督妇女的行为。家庭法庭制度就起着希腊特设官职的作用。

丈夫召集妻子的亲属，在他们的面前审讯自己的妻子。这种法庭维护了共和国的风俗，反过来这些风俗又维护了这种法庭制度。这种法庭不但审判触犯法律的行为，而且也审判违背风俗的行为。那么要审判违背风俗的行为，就必须有相应的风俗存在。

不过，这种法庭的刑罚必然是武断的，实际上也正是如此。因为一切关于风俗、关于贞洁准则的东西，几乎不可能全部写进法典。用法律规定对别人应尽什么义务是容易的；但是让法律包罗我们对自己应尽的一切义务，却非常困难。

家庭法庭监督着妇女们的一般行为。但是有一种犯罪，除了受到这种法庭的谴责而外，还要受到公众的谴责。这种犯罪就是通奸。或许是因为这种犯罪严重地败坏了共和国的风俗，引起了政府的关注；或许是因为妻子的淫乱行为可能使人也怀疑丈夫的行为；或许是因为人们担心如果不这样惩处的话，恐怕连诚实的人也要包庇这种罪行而使犯罪者免受惩罚，或是佯作不知而放弃报复。


Chapter 11　How institutions changed in Rome with the government

Just as the domestic tribunal presupposed mores, public accusation also presupposed them; and this made both of them collapse along with the mores and come to an end with the republic.

The establishment of perpetual questions, that is, the division of jurisdiction among the praetors, and the custom that was gradually introduced that the praetors themselves judged all suits, weakened the use of the domestic tribunal; the evidence for this change is the surprise registered by the historians, who regard the judgments Tiberius rendered through this tribunal as singular facts and as the renewal of the old practice.

The establishment of the monarchy and the change in mores also brought public accusation to an end. One could fear that a dishonest man, stung by a woman's sneers, indignant at her refusals, outraged even by her virtue, might form the design of ruining her. The Julian law ordered that one could accuse a woman of adultery only after accusing her husband of encouraging her profligacies, a stipulation which greatly restrained this accusation and reduced it, so to speak, to nothing.

Sixtus V seemed to want to renew public accusation. But one has to reflect only a little to see that this law, in a monarchy such as his, was even more out of place than in any othe r.


Chapter 12　On the tutelage of women among the Romans

The Roman institutions put women under perpetual guardianship unless they were under the authority of a husband. This guardianship was given to the closest male relative and it appears, according to a popular phrase, that the women were very hemmed in by it. This was good for the republic, and was not necessary in the monarchy.

It seems, according to the various law codes of the barbarians, that among the early Germans, women were also under perpetual guardianship. This usage passed into the monarchies they founded but it did not continue to exist.


Chapter 13　On penalties established by the emperors against women's debaucheries

The Julian law established a penalty for adultery. But this law and those made later on the same subject were far from indicating the goodness of the mores; on the contrary, they indica ted their deba s em ent.


第十一节　罗马的法律怎样随着政体而改变

正如家庭法庭要依据风俗裁决一样，公众谴责也应该基于风俗。这样，风俗一旦败坏，家庭裁决和公众谴责也就废弛了；如果共和国都灭亡了，这二者也就自然消失了。

由于建立了常设的审判制度，也就是说，裁判官们彼此之间划分了管辖范围，法官们亲自审理一切诉讼案件的习惯也日渐形成。这样也就必然削弱了家庭裁判的作用。这种变化曾使史学家们感到惊异。史学家们认为提贝留斯准许这种家庭法庭审判，真是咄咄怪事，是古代诉讼形式的重现。

在建立了君主政体和改变了风俗以后，公众谴责的制度也就废除了。这是由于担心某些诡谲之徒因为受到妇女的蔑视而受到刺激，或因他们过分的要求遭到拒绝而感到气愤，甚至连妇女们的品德也可能使他们怒气冲天，于是便设计陷害她们。《茹安法》规定，只有在控诉丈夫袒护妻子的放荡行为之后，才能控诉妻子的通奸罪，这一规定大大地减少了这类控诉，甚至可以说取消了这类控诉。

塞克司图斯五世似乎希望恢复公众谴责的制度。但是如果我们略加思考，便知道这类法律对任何一个君主国都不适宜；对他那样的君主国就更不适用了。


第十二节　罗马对妇女的监护

按照罗马的法制，除了处在夫权下的妇女，其他女性都要接受永久性的监护。最亲近的男性长辈拥有这种监护权。用句粗俗的话说，这种监护对妇女来说是极为尴尬的。这种制度对于共和国是好的，但是对于君主国则完全没有必要。

在野蛮人的法典中可以看到，古日耳曼的妇女似乎也受到永久性的监护。这个习惯又流传到古日耳曼人所建立的君主国家，但并没有长期延续下来。


第十三节　罗马皇帝所设立的对妇女淫乱的刑罚

《茹安法》规定了对通奸罪的刑罚。但是这个法律和此后所制定的这方面的法律，远远不是风俗纯正的象征，反而成为风俗败坏的标志。

The whole political system with regard to women changed in the monarchy. It was no longer a question of establishing the purity of their mores but of punishing their crimes. New laws were made to punish these crimes only because the violations, which were not the same as the crimes, were no longer punished.

The dreadful excesses of the mores obliged the emperors to make laws to check immodesty at some point; but their intention was not to correct mores generally. Positive facts, reported by historians, are more a proof of this than all the laws could be proof of the contrary. One can see in Dio both the conduct of Augustus in this regard and his evasion of the demands that were made of him when he was praetor and censor.

In the historians, one finds rigid judgments rendered under Augustus and Tiberius against the indecency of certain Roman ladies; but by acquainting us with the spirit of these reigns, they acquaint us with the spirit of these judgments.

Augustus and Tiberius thought principally of punishing the debauchery of their female relatives. They did not punish dissolute mores but a certain crime of impiety or of high treason that they had invented, which was useful both for instilling respect and for taking revenge. Hence the strong protests of the Roman authors against this tyranny.

The penalty in the Julian law was light. The emperors wanted the penalty they had put into the law to be increased in the judgments. This was an object of the historians'nvective. They did not examine whether the women deserved to be punished, but whether the law had been violated in order to punish them.

One of the principal tyrannies of Tiberius was his abuse of the old laws. When he wanted to push some Roman matron beyond the penalty set by the Julian law, he reestablished the domestic tribunal for her.

These provisions in respect to women involved only the families of senators, not those of the people. One wanted pretexts for accusing the important men, and women's misconduct provided innumerable ones.

Finally, what I have said, that the goodness of mores is not the principle of the government of one alone, was never more verified than under these first emperors; and if there were any doubt about it, one would have only to read Tacitus, Suetonius, Juvenal, and Martial.


Chapte r 14　Sumptuary law among the Romans

We have spoken of public incontinence because it is joined to luxury; it is always fol-

在君主政体下，关于妇女的整个政治制度都发生了改变。问题已不再是在妇女中倡导纯洁的风俗，而是要惩罚她们的犯罪。人们制定新法惩罚妇女的犯罪，只是因为他们不再惩罚那些这种犯罪范围之外的越轨行为了。

因为风俗极端败坏，罗马皇帝们不得不制定法律对淫乱行为加以制止。但是他们无意对风俗进行彻底的整治。关于这一点，历史学家们所叙述的事实比所有这些法律所证明的相反情况都更有说服力。在狄欧的著作里可以看到奥古斯都在这方面的所作所为，可以看到他在担任执政官和监察官时，是如何巧妙地避开人们向他所提出的各种要求的。

我们在史学家的著作中看到，奥古斯都和提贝留斯的时代曾对几个罗马贵妇人的淫乱行为做出严厉的判决；不过这些判决不但使我们看到这两个时代的精神，同时也告诉我们这类判决的精神。

奥古斯都和提贝留斯的主要意图是要惩罚他们自己女性亲属的淫乱行为。他们所惩治的并不是败坏的风俗，而是他们臆造的所谓亵渎罪和大逆罪。他们想借此来提高威望，并满足复仇的心理。因此，罗马的著作家们纷纷起来声讨这种暴政。

《茹安法》用刑是比较轻的。罗马的皇帝们主张法官在判决时应当在他们所制定的法律规定的刑罚基础上加重判罚。这是历史学家们猛烈抨击的主题。罗马的皇帝们所关注的不是这些妇女是否应当被判处刑罚，而是她们是否已经违背了法律，以便对她们加以处罚。

提贝留斯最显著的暴政之一，就是滥用古法。当他想对某个罗马贵妇处以比茹安法》所规定的更重的刑罚时，他便恢复了家庭法庭。

这些关于妇女的条款只适用于元老院们的家庭，不适用于普通人的家庭。要控告大人物是需要借口的，而贵妇人的放荡行为为人们提供了无数的借口。

总之，正如我前面所说的，风俗的纯正不是一君执政的政体原则；这可以在罗马最初的那些皇帝时代得到最好的证明。谁要是有所怀疑，只要读一读塔西佗、苏埃多尼乌斯、茹维纳尔、马尔西阿尔等人的著作，就足以明白。


第十四节　罗马人的节俭法律

我们之所以谈到淫乱之风，是因为它和奢侈密切相关：奢侈总是伴随着淫乱，

lowed by luxury, and always follows luxury. If you leave the ;impulses of the heart at liberty, how can you hamper the weaknesses of the spirit?

In Rome, in addition to the general institutions, the censors had the magistrates make several particular laws to keep women frugal. The Fannian, Licinian, and Oppian laws had this purpose. One must see in Livy how agitated the senate became when the women demanded the revocation of the Oppian Law. Valerius Maximus dates the epoch of luxury among the Romans from the time of the repeal of this law.


Chapter 15　On administration by women

It is against reason and against nature for women to be mistresses in the house, as was established among the Egyptians, but not for them to govern an empire. In the first case , their weak state does not permit them to be preeminent; in the second, their very weakness gives them more gentleness and moderation, which, rather than the harsh and ferocious virtues, can make for a good government.

In the Indies government by women turns out very well; it is established that, if the males do not come from a mother of the same blood, a daughter whose mother is of royal blood succeeds to the throne. She is given a certain number of people to help her carry the weight of the government. According to Mr. Smith, government by women also turns our very well in Africa. If one adds to this the examples of Muscovy and of England, one will see that they succeed equally well in moderate government and in despotic government.

而淫乱总是陪伴着奢侈。如果你随心所欲，放荡不羁，又怎能压抑灵魂深处的弱点呢？

在罗马，除了一般性的法律制度而外，监察官们还让官吏们制定一些特别法规，以督促妇女保持俭朴。《法尼安法》、《利基尼安法》、《欧比安法》，都是以此为目的的。我们在狄特·李维的著作里可以看到，当妇女们要求废除《欧比安法》的时候，元老院一片骚动。瓦列利乌斯·马克西穆斯废除了这一法律，开创了罗马人奢侈的时代。


第十五节　妇女执政

像埃及所确立的那样，妇女在一家之中当家作主，是违反理性和自然的；但是由妇女来治理国家则完全是另一回事。在家庭里，因为妇女体质较弱，所以不可能获得优越的地位；但是在治理国家方面，一般来说，妇女正是因为软弱，才会比较仁厚宽和；这比严酷残暴更有利于施行仁政。

在印度各地，由妇女执政，人们甚为满意。印度规定，如果男性继承人的母亲没有王族血统的话，便由有王族血统的母亲所生的女儿继承王位。此外又设置一些人员，来辅助她们肩负治国的重任。史密斯说，在非洲各地，人们对妇女执政普遍感到满意。如果再看看俄罗斯和英国的情况，我们便可以看到妇女们执政无论在宽和政体的国家还是专制政体的国家都同样地获得了成功。


BOOK 8　On the Corruption of the Principles of the Three Governments


Chapter 1　On the corruption of the principle of democracy

The principle of democracy is corrupted not only when the spirit of equality is lost but also when the spirit of extreme equality is taken up and each one wants to be the equal of those chosen to command. So the people, finding intolerable even the power they entrust to the others, want to do everything themselves: to deliberate for the senate, to execute for, the magistrates, and to cast aside all the judges.

Then there can no longer be virtue in the republic. The people want to perform the.magistrates' functions; therefore, the magistrates are no, longer respected. The senate's deliberations no longer carry weight; therefore, there is no respect for elders, neither will there be any for fathers; husbands no longer merit deference nor masters, submission. Everyone will come to love this license; the restraint of commanding will be as tiresome as that of obeying had been. Women, children, and slaves will submit to no one. There will no longer be mores or love of order, and finally, there will no longer be virtue.

One sees in Xenophon's Symposium an artless depiction of a republic whose people have abused equality. Each guest in turn gives his reason for being pleased with himself. I am pleased with myself, " says Charmides, "because of my poverty. When I was rich I was obliged to pay court to slanderers, well aware that I was more likely to receive ill from them than to cause them any; the republic constantly asked for a new payment; I could not travel. Since becoming poor, I have acquired authority; no one threatens me, I threaten the others; I can go or stay. The rich now rise from their seats and make way for me. Now I am a king, I was a slave; I used to pay a tax to the republic, today the republic feeds me; I no longer fear loss, I expect to acquire. "

The people fall into this misfortune when those to whom they entrust themselves, wanting to hide their own corruption, seek to corrupt the people. To keep the people from seeing their own ambition, they speak only of the people's greatness; to keep the people from perceiving "


第八章　三种政体原则的腐化


第一节　民主政治原则的腐化

民主政治原则的腐化，不仅在于人们丧失了平等的精神，还在于人们追求极端的平等，每个人都要求与大家推举出来做领导的人平起平坐。为了极端的平等，人民甚至无法容忍他们委托别人行使的权力，无论什么事情都想自己去做：要替元老院审议国事，替官吏们处理政务，替法官们审理案件。

这样，共和国里就没有了品德。人民要代替官吏执行政务，官吏就不会再受到尊重；元老院的审议无足轻重了，人民不会再尊重元老们，也就不会再敬重老人了。既然不敬重老人了，也必然不孝敬父辈。如此下去，妻子无须顺从丈夫，奴仆也无须服从主人。人人都沉湎于这种放纵，指挥和服从同样使人们感到厌烦。妻子、儿女、奴仆，对谁也不服从。没有了风纪，人们不再爱好秩序，最终，也就没有了品德。

在色诺芬的《盛宴记》里，可以看到一段记载，很生动地描述了一个共和国的人民是如何滥用平等的权力的。每一个客人轮流讲述着自己对生活满足的理由。查米德斯说：“我对生活很满足，因为我很贫穷。我过去富裕的时候，不得不阿谀逢迎那些告密者，因为我知道，他们陷害我的机会要远远大于我陷害他们的机会。共和国经常向我们索要新税，我想躲都躲不开。我现在贫穷了，倒有了权威；没有人恐吓我，我倒可以恐吓别人。我想走就走，想留就留。有钱的人得站起来，给我让路。我过去是奴隶，现在是国王。我过去要向共和国纳税，如今共和国要养活我。我再也不用怕失去什么，我只想着获得。”

当人民信任的那些人，为了要掩盖他们的腐败，而企图腐化人民的时候，人民便陷入了这种不幸之中。他们为了掩盖自己的野心，只奢谈人民的所谓伟大；他们

their avarice, they constantly encourage that of the people.

Corruption will increase among those who corrupt, and it will increase among those who are already corrupted. The people will distribute among themselves all the public funds; and, just as they will join the management of business to their laziness, they will want to join the amusements of luxury to their poverty. But given their laziness and their luxury, only the public treasure can be their object.

One must not be astonished to see votes given for silver. One cannot give the people much without taking even more from them; but, in order to take from them, the state must be overthrown. The more the people appear to take advantage of their liberty. the nearer they approach the moment they are to lose it. Petty tyrants are formed, having all the vices of a single one. What remains of liberty soon becomes intolerable. A single tyrant rises up, and the people lose everything,,even the advantages of their corruption.

Therefore, democracy has to avoid two excesses: the spirit of inequality, which leads it to aristocracy or to the government of one alone, and the spirit of extreme equality, which leads it to the despotism of one alone, as the despotism of one alone ends by conquest.

It is true that those who corrupted the Greek republics did not always become tyrants. They had applied themselves more to eloquence than to military arts; besides, there was in the hearts of all Greeks an implacable hatred for those who had overthrown the republican government, which made anarchy crumble into dissolution instead of turning into tyranny.

Situated among many little oligarchies that had become tyrannies, Syracuse, whose senate is scarcely ever mentioned in history, endured misfortunes not produced by ordinary corruption. This town, always licentious or oppressed, equally tormented by its liberty and by its servitude, always receiving the one or the other like a tempest, and, in spite of its power abroad, always determined to revolution by the smallest foreign force, had an immense population whose only choice was the cruel one between giving itself to a tyrant and being one.


Chapter 2　On the spirit of extreme equality

As far as the sky is from the earth, so far is the true spirit of equality from the spirit of extreme equality. The former consists neither in making everyone command nor in making no one command, but in obeying and commanding one's equals. It seeks not to have no master but to have only one's equals for masters.

为了掩盖自己的贪婪，不断地赞许人民的贪婪。

腐败会在腐化别人的人们当中滋长，也会在已经被腐化了的人们中间蔓延。人们要分享一切公共财产。他们要处理政务却很懒惰，他们贫穷却要享乐。他们既懒惰又奢侈，那就只能把国库作为追逐的目标了。

看到选票可以卖钱，不应该感到震惊。他们给人民以恩惠，就是为了向人民索取更多。然而，为了向人民索取，就必然要颠覆国家。表面上人民从自由中获取越多的时候，也就越接近人民要失去自由的时候。这时候，就会产生许多的小暴君；而这些小暴君同任何大暴君一样邪恶。继续发展下去，还残存下的人民能享受的一点点自由，也会变成无法容忍的东西；此时，独裁的大暴君则应运而生。人民将丧失一切，连腐化给他们带来的好处也丧失了。

因此，民主政体应该避免两种极端，就是不平等的精神和极端平等的精神。不平等的精神会使民主政治走向贵族政治，甚至独裁政治；极端平等的精神会使民主政治走向独裁专制主义，就如同独裁的专制主义必然要以征服寿终正寝一样。

诚然，那些腐化了希腊各个共和国的人中间没有产生几个暴君。那是因为这些人酷爱雄辩甚于操练武艺。而且，在每一个希腊人的心中，都对那些颠覆共和国的人怀有刻骨的仇恨。正是由于这些原因，希腊的无政府状态在可能演化成暴政的时候，却走向了灭亡。

但是，处在许多寡头政治集团之中的小城邦西拉库塞，却陷入暴政统治。西拉库塞由元老院掌权，这一点历史上很少提及，这个国家经历了普通腐败的国家未曾遭遇的苦难。这个城邦中也充满了放纵和压迫，在自由和奴役之中苦苦挣扎，像遭受狂风暴雨的袭击一样，遭受着这两者的交替折磨。虽然这个城邦表面上很强大，但是一个微小的外国势力常常能在那里引发一场革命。人口众多的西拉库塞始终面临着一个残酷的两难抉择，要么接受暴君的统治，要么自己成为暴君。


第二节　极端平等的精神

真正的平等精神与极端的平等精神，如同天地一样，相去甚远。真正的平等精神不在于每个人都去指挥，或是都不受别人的指挥；而在于服从和指挥与我们地位平等的人们。这种精神并不是要排除主人，而是要让与我们地位平等的人充当主人。

In the state of nature, men are born in equality. but they cannot remain so. Society makes them lose their equality, and they become equal again only through the laws.

The difference between the democracy that is regulated and the one that is not is that, in the former, one is equal only as a citizen, and, in the latter, one is also equal as a magistrate, senator, judge, father, husband, or master.

The natural place of virtue is with liberty, but virtue can no more be found with extreme liberty than with servitude.


Chapter 3　On the corruption of the principle of aristocracy

Aristocracy is corrupted when the power of the nobles becomes arbitrary; there can no longer be virtue either in those who govern or in those who are governed.

When the ruling families observe the laws, it is a monarchy that has many monarchs and is quite good by its nature; almost all these monarchs are bound by the laws. But when these families fail to observe the laws, it is a despotic state that has many despots.

In this case the republic continues to exist only with regard to the nobles and only among them. The body that governs is a republic and the body that is governed is a despotic state; they are the two most ill matched bodies in the world.

Extreme corruption occurs when nobility becomes hereditary; the nobles can scarcely remain moderate. If they are few in number, their power is greater, but their security diminishes; if they are greater in number, their power is less and their security greater; so that power keeps increasing and security diminishing up to the despot in whose person lies the extreme of power and danger.

Therefore, a large number of nobles in an hereditary aristocracy will make the government less violent; but as there will be little virtue there, one will fall into a spirit of nonchalance, laziness, and abandon, which will make a state with neither force nor spring.

An aristocracy can sustain the force of its principle if the laws are such that they make the nobles feel more strongly the perils and fatigues of command than its delights, and if the state is in such a situation that it has something to dread, and if security comes from within and uncertainty from without.

A certain kind of confidence is the glory and security of a monarchy, but, by contrast, a republic must dread something. Fear of the Persians maintained the laws among the Greeks. Carthage and Rome intimidated one another and were mutually strengthened. How singular! The more secure these states are, the more, as with tranquil waters, they are sub-

在自然状态下，人人生来都是平等的，但是这种平等无法保持下去；社会使人们失去了平等，而只有通过法律才能恢复平等。

治理良好的民主国家和秩序混乱的民主国家有根本的区别：在秩序井然的国家，人们只有作为公民是平等的；而在秩序混乱的国家，人们在官吏、元老、法官、父亲、丈夫、主人等各种身份上都是平等的。

“品德”的自然位置就在“自由”的旁边，然而它与“极端自由”的距离，就如同与“奴役”的距离一样遥远。


第三节　贵族政治原则的腐化

如果贵族有了独断专行的权力，贵族政治就腐化了。无论是统治者还是被统治者都不会再有品德可言了。

如果实施统治的家族遵守法律的话，那就是一个由多个君主共同执政的君主国，而且是一个本质上优良的君主国。几乎每一个君主都受到法律的约束。但是如果这些家族不遵守法律的话，那就无异于一个由多个暴君统治的专制国家。

在贵族不守法的情况下，对于贵族来说，在贵族与贵族之间，还是共和政体。国家，对于统治者来说还是共和国，但对于被统治者来说则是专制国家。这便形成了世界上格格不人的两个社会集团。

当贵族变为世袭以后，贵族政体的腐化就达到了顶点，贵族们毫无政治宽容可言。如果贵族人数较少，他们个人的权力就会很大，但是会不安全；如果他们人数占优，个人的权力就会小一些，但是会比较安全。这样，随着权力的增加，安全系数会逐渐变小，直到出现暴君，于是无限的权力和最大的危险都集中于暴君一身。

因此，在世袭制的贵族国家，众多的贵族会使政治不那么暴戾；但是由于缺少品德，贵族们会百无聊赖、怠惰慵懒、放任自流。国家不再有力量，自然也缺乏活力。

如果法律能使贵族深切地感到支配别人的危险和辛劳大于支配别人的乐趣，如果国家的处境使贵族们具有忧患意识，国家虽然无内忧但有外患的话，那么贵族政治原则的力量就可以维持下去。

君主国家需要某种自信，才能获得荣誉和安全；与之相反，共和国却需要有所畏惧。对波斯人的畏惧使希腊的法律得以维持。迦太基和罗马的相互畏惧使两国都成为强国。真是咄咄怪事！这些国家，越是安全，就越像一潭死水一样，容易腐败。

ject to corruption.


Chapter 4　On the corruption of the principle of monarchy

Just as democracies are ruined when the people strip the senate, the magistrates, and the judges of their functions, monarchies are corrupted when one gradually removes the prerogatives of the established bodies or the privileges of the towns. In the first case, one approaches the despotism of all; in the other, the despotism of one alone.

" What ruined the dynasties of Tsin and Sui," says a Chinese author," is that the princes, instead of limiting themselves like the ancients to a general inspection, which is the only one worthy of a sovereign, wanted to govern everything by themselves without an intermediary." Here the Chinese author gives us the cause for the corruption of almost all monarchies.

A monarchy is ruined when a prince believes he shows his power more by changing the order of things than by following it, when he removes the functions that are natural to some to give them arbitrarily to others, and when he is more enamored of what he fancies than of what he wills.

A monarchy is ruined when the prince, referring everything to himself exclusively, reduces the state to its capital, the capital to the court, and the court to his person alone.

Finally, it is ruined when a prince misunderstands his authority, his situation, and his people's love, and when he does not realize that a monarch should consider himself secure, just as a despot should believe himself imperiled.


Chapter 5　On the corruption of the principle of despotic government

The principle of despotic government is endlessly corrupted because it is corrupt by its nature. Other governments are destroyed because particular accidents violate their principle; this one is destroyed by its internal vice if accidental causes do not prevent its principle from becoming corrupt. Therefore, it can maintain itself only when circumstances, which arise from the climate. the religion. and the situation or the genius of the people, force it to follow some order and to suffer some rule. These things force its nature without changing it; its ferocity remains; it is, for a while, tractable.


Chapter 6　Natural effects of the goodness and of the corruption of the principles

Once the principles of the government are corrupted, the best laws become bad and


第四节　君主政体原则的腐化

当人民剥夺了元老院、官吏和法官的职权时，民主政体就解体了；当君主逐渐剥夺了贵族团体或者城市的特权时，君主政体也就腐败了。前一种情况导致多人的专制主义，后一种情况则产生一人独裁的专制主义。

一个中国的作者这样写道：“秦朝和隋朝灭亡的原因在于：君主们，不愿像古人一样对国家事务只进行一般性地监督——这正是作为国家元首应该做的惟一的一件事——而是事事都要亲自定夺。”这位中国作者在此几乎道出了所有君主国家腐败的根源。

当一个君主认为，改变而不是顺应事物发展的规律，才能更好地显示权威的时候；当他剥夺某些人的世袭职位而武断地赏赐给另一些人的时候；当他崇尚突发奇想胜于自己意志的时候，君主政体将自行消亡。

当一个君主把持一切权力，把全国当成了首都，把首都当成了朝廷，把朝廷里的一切事务都控制在自己手中的时候，君主政体也就毁灭了。

最后，还有一种导致君主政体毁灭的情形，那就是君主误解了自己的权威、地位和人民对他的爱戴；他并不相信一个君主应该认为自己是安全的，正如一个暴君应该认为自己处在危险之中。


第五节　专制政体原则的腐化

专制政体的原则是在不断地腐化着的，因为政体的性质决定了它必然腐化。其他政体的灭亡往往是因为特殊的事件破坏了政体的原则。专制政体则常常毁于自身的积弊。偶然的事件是无法阻止其原则腐化的。因此，专制政体只有在气候、宗教、时局或者人民的才智等等所形成的环境强迫它遵守一定的秩序，遵循一定规则时，才能得以维持和延续。这些因素可能对专制政体的性质产生某种影响，但不可能改变专制政体的性质，专制政体的凶残性仍然存在，只是暂时被制服了而已。


第六节　政体原则的健全和腐化的自然效应

政体的原则一旦腐化，再好的法律也会变质，而且危害国家。当政体的原则健

turn against the state; when their principles are sound, bad laws have the effect of good ones; the force of the principle pulls everything along.

The Cretans, in order to keep the highest magistrates dependent on the laws, used a very singular means: that of insurrection. Part of the citizenry would rise up, put the magistrate to flight, and oblige them to return to private life. This was supposedly done in pursuance of the law. Such an institution, which established sedition in order to prevent the abuse of power, seemed bound to overthrow any republic at all. It did not destroy that of Crete: here is why.

When the ancients wanted to speak of a people who had the greatest love of the homeland, they cited the Cretans. The homeland, a tender name among the C retans, said Plato. They called it by a name that expresses a mother's love for her children. Now, love of the homeland corrects everything.

The laws of Poland have also their insurrection. But the drawbacks that result from it show clearly that only the people of Crete were in a state to use such a remedy successfully.

The gymnastic exercises established among the Greeks depended no less on the goodness of the principle of government."The Lacdaemonians and the Cretans," said Plato," opened those famous academies that gave them such a distinguished rank in the world. At first modesty was alarmed, but it yielded to public usefulness." In Plato's time, these institutions were remarkable; they were related to a great purpose, the military art. But when the Greeks were no longer virtuous, these institutions destroyed the military art itself; one no longer went down to the wrestling arena to be trained but to be corrupted.

Plutarch tells us that, in his time the Romans thought these games were the principal cause of the servitude into which the Greeks had fallen. On the contrary: it was the Greeks' servitude that had corrupted these exercises. In Plutarch's time, the parks, where one fought naked, and the wrestling matches, made the young people cowardly, inclined them to an infamous love and made only dancers of them; but in Epaminondas time, wrestling had brought victory to the Thebans at the battle of Leuctra.

There are few laws. that are not good when the state has not lost its principles; and, as Epicurus said, speaking of wealth," It is not the drink that is spoiled, it is the jar.",


Chapter 7　The effects of the oath on a virtuous people

There has never been a people, says Livy, to whom dissoluteness came later than to the Romans and among whom moderation and poverty were honored longer.

全的时候，本质上不好的法律也会产生好的效果。原则的力量能带动一切。

克里特人，为了使身居高位的官吏遵守法律，采用了一种奇特的方法：那就是“造反”。一部分公民可以揭竿而起，赶走官吏，强迫他们重新成为普通的公民。人们认为，这种做法是有法律依据的。这样一种制度，允许用造反的手段制止权力的滥用，似乎可以颠覆任何一个共和国，但是这种制度并没有摧毁克里特共和国。其原因如下：

当古人要谈论最热爱祖国的民族时，他们一定会提到克里特人。柏拉图曾经说过：“祖国，这个名称对于克里特人来说是多么美好、可爱！”他们用体现母爱的名词来称呼自己的国家。对祖国的热爱可以矫正一切。

波兰的法律也有准许造反的条款，但是造反的弊端清楚表明，只有克里特人才能成功地运用这种补救方法解决时弊。

希腊人建立的体育运动方式，也同样是以良好的政体原则为基础的。柏拉图说过：“正是拉栖代孟人和克里特人创建的那些著名的学苑，使他们在世界上获得了很高的地位。起初，羞怯使人犹豫不前，但是这种情绪最终还是让步于公共利益。在柏拉图的时代，这些制度是令人敬慕的，因为它们和军事技术这样伟大的目标相联系。但是在希腊人失去了品德以后，这些制度反而破坏了军事技术；人们出现在决斗场上，已不是为了强身健体，而是为了腐化。

普卢塔克告诉我们，与他同时代的罗马人认为，这些竞技艺术正是希腊人沦为奴隶的主要原因。其实恰恰相反，正是希腊人的奴隶地位败坏了那些体育运动。在普卢塔克的时代，人们在公园里裸体搏斗和角力，使青年人精神上怯懦，沉湎于龌龊的情欲之中，沦落为单纯的卖艺人。但是在爱巴米农达斯时代，由于角力运动，梯柏人在留克特拉战役中才得以大获全胜。

当国家没有丧失其政体原则的时候，法律很少会出现明显的弊端。正如伊壁鸩鲁谈论财富时所说的那样：“腐败的并不是杯中物，而是盛物之器皿。”


第七节　誓言在拥有品德的人民中的效力

狄特·李维说：罗马人的骄奢淫逸之风产生的最迟，而罗马人以节制和贫穷为荣的时期最长。在这两方面，没有其他任何一个民族可以与罗马人相匹敌。

The oath had so much force among these people that nothing attached them more to the laws. In order to observe an oath, they often did what they would never have done for glory or for th e hom ela nd.

When the consul Quinctius Cincinnatus wanted to raise an army against the Aequi and the Volscians, the tribunes objected." All right, then," he said," let all those who swore their oath to the consul last year march under my banner." In vain the tribunes cried out that no one was still bound by that oath and that when it had been sworn, Quinctius was a private citizen: the people were more religious than those who attempted to guide them; the people would not listen to the distinction and interpretations of the tribunes.

When these same people wanted to withdraw to the Mons Sacer, they felt retrained by the oath they had sworn to follow the consuls to war. They formed the design of killing the consuls; they were made to understand that the oath would none the less continue to exist. One can judge their idea of the violation of an oath by the crime they wanted to commit.

After the battle of Cannae, the people were frightened and wanted to withdraw to Sicily; Scipio made them swear they would remain in Rome; the fear of breaking their oath overcame every other fear. Rome in the storm was a vessel held by two anchors: religion and m ores.


Chapter 8　How the slightest change in the constitution entails the ruin of the principles

Aristotle speaks to us of the republic of Carthage as a well-regulated republic. Polybius tells us that during the Second Punic War; the trouble in Carthage was that the senate had lost almost all its authority. Livy teaches us that when Hannibal returned to C arthage, he found the magistrates and principal citizens turning public revenues to their own profit and abusing their power. Therefore, the virtue of the magistrates fell along with the authority of the senate; everything flowed from the same principle.

The prodigious results of the censorship among the Romans are well known. At one time it became oppressive but was kept up because there was more luxury than corruption. Clodius weakened it; by that weakening, corruption became even greater than luxury; and the censorship abolished itself, so to speak. Having been altered, demanded, resumed, and abandoned, it was entirely suspended until it became useless, I mean during the reigns of Augustus and Claudius.

誓言在罗马人中有超凡的效力，所以没有比立誓更能使他们遵纪守法的。有许多事情，罗马人为了荣誉、为了国家是做不到的，但是为了信守诺言，他们无所畏惧、无所不及。

执政官古因提乌斯·金金纳都斯要在罗马招募一支军队去讨伐埃魁人和窝尔西人，但是遭到了护民官的反对。执政官说：“好吧！让那些去年向执政官起过誓的人在我的旗帜下前进吧！”护民官们大声疾呼，说那誓言已经失去了效力，因为他们立誓的时候，古因提乌斯还是一个普通公民。然而护民官们的呼喊是徒劳的。人民对宗教的虔诚竟然超过了那些试图领导他们的人，根本不理睬护民官指出的差异和给予的解释。

还是这些人，当他们要退到圣山的时候，觉得受着誓言的约束，因为他们曾向执政官发誓要跟随他去打仗。于是，他们门便计划杀掉执政官，但是当他们明白，即使杀了执政官，誓言还是要履行的，他们才放弃了谋反计划。从他们试图要犯的罪行可以看出，他们对背弃誓言是一种什么样的态度。

坎奈战役以后，人们害怕了，要退到西西里岛去。斯基比欧叫他们起誓，决不离开罗马。就这样，对违背誓言的恐惧心理战胜了其他的一切恐惧。罗马就像一条大船，在狂风暴雨中有两个锚维系着它的安危，一个是宗教，一个是风俗。


第八节　政治体制最轻微的变革如何使原则遭到破坏

亚里士多德告诉我们，迦太基是一个治理良好的共和国。波利比乌斯告诉我们，在第二次布匿战争期间，迦太基共和国出现了危机，元老院几乎完全丧失了权威。狄特·李维告诉我们，当汉尼拔回到迦太基的时候，他发现官吏和士绅们以公共财物中饱私囊，并且滥用权力，违法乱纪。由此可见，官吏们的道德随着元老院权威的丧失也丧失了，因为这一切都是源于同一个政体的原则。

大家都知道罗马的监察制度是一个奇迹。有一个时期，监察制度成了一种沉重的负担；但是人们依然支持这种制度，因为当时的奢侈之风更甚于腐化之风。格老狄乌斯削弱了监察制度，因此腐化之风超过了奢侈之风，而监察制度仿佛自行消失了。这一制度，曾遭破坏又被恢复，重新启用以后又被废弃，最后完全成了废物。这一切就发生在奥古斯都和格老狄乌斯的时代。


Chapter 9　Distinctive properties of the republic

It is in the nature of a republic to have only a small territory; otherwise it can scarcely continue to exist. In a large republic, there are large fortunes, and consequently little moderation in spirits: the depositories are too large to put in the hands of a citizen; interests become particularized; at first a man feels he can be happy, great, and glorious without his homeland; and soon, that he can be great only on the ruins of his homeland.

In a large republic, the common good is sacrificed to a thousand considerations; it is subordinated to exceptions; it depends upon accidents. In a small one, the public good is better felt, better known, lies nearer to each citizen; abuses are less extensive there and consequently less protected.

What made Lacedaemonia last so long is that, after all its wars, it always remained within its territory. Lacedaemonia's only goal was liberty; the only advantage of its liberty was glory.

It was in the spirit of the Greek republics for them to be as satisfied with their lands as they were with their laws. Athens was seized with ambition and transmitted it to Lacedaemonia; but this was in order to command free peoples rather than to govern slaves; to be at the head of the union rather then to shatter it. All was lost when a monarchy rose up, a government whose spirit tends more toward expansion.

It is difficult for any government other than the republican to continue to exist in a single town unless there are particular circumstances. A prince of such a small state would naturally be inclined to oppression because he would have a great power and few ways to enjoy it or to make it respected; therefore he would trample his people greatly. Then again, such a prince would be easily oppressed by a foreign force or even by a domestic force; the people could come together and unite against him at any moment. Now, when the prince of a single town is driven from his town, the proceeding is finished; if he has several towns, it has just begun.


Chapter 10　Distinctive properties of monarchy

A monarchical state should be of a medium size. If it were small, it would form itself into a republic; if it were quite extensive, the principal men of the state, being great in themselves, away from the eyes of the prince, with their court outside of his court, and , moreover, secured by the laws and by the mores from hasty executions, could cease to obey;


第九节　共和政体的特殊性质

共和国，就其性质而言，领土应该狭小，否则就难以长久生存。幅员辽阔的共和国拥有大量的财富，所以就缺少节制的精神；超大的宝库被掌握在一个人的手中．，国有的财富成为私有财产；一个人起初觉得没有祖国也一样能幸福、伟大、显贵，不久他便觉得他可以把共和国变成废墟以证实自己的伟大。

在一个庞大的共和国里，公共的福利会成为各种复杂因素的牺牲品；公共福利要服从许多的例外，且要取决于许多偶然的因素。在较小的共和国里，公共福利能明显地为人们感受到，也容易为人们所了解，因为它贴近每一个公民；弊端也少，因此，也很少得到保护。

拉栖代孟之所以能长久存在，是因为每次战役之后，都能维持其原有的领土。拉栖代孟的唯一目标就是自由，而自由的唯一好处就是光荣。

希腊各共和国的精神，就是满足于自己的领土，也满足于自己的法律。但是雅典起了野心，又把这种野心传给了拉栖代孟。不过，这种野心与其说是要统治奴隶，不如说是要统治自由民；与其说是要破坏联盟，不如说是要做联盟之主。然而君主制兴起以后，一切都化为乌有，因为君主政体的精神比较倾向于扩张主义。

除了特殊情况之外，共和政体以外的任何政体都很难在一个单独的城市生存下去。一个如此小的国家的君主自然要压迫人民，因为他拥有很大的权力，但是享用这权力，使这权力得到尊重的手段却很少，所以他必然要挖空心思地蹂躏人民。另外，这样的君主很容易受到某一外国势力甚至某一国内势力的压制；人民在任何时候都可能联合起来反对他。如果某个拥有一个城市的君主被驱逐出去后，谴责的声浪就会平息；但是如果他拥有数座城市的话，那么这一切仅仅是个开端。


第十节　君主政体的特殊性质

一个君主国的疆域应当大小适中。如果过于狭小，便会自行成为一个共和国；如果过于辽阔，则国中的诸侯就会拥有相当的权势，游离于君主的控制范围之外，而形成国中之国；不但如此，这种情形还会使他们深信，法律和风纪无法迅速对他

they would not fear a punishment that was so slow and so distant.

Thus, Charlemagne had scarcely founded his empire before it had to be divided, either because the governors of the provinces did not obey, or because they obey better if the empire were divided into several kingdoms.

After Alexander's death, his empire was divided. How could those important men of Greece and Macedonia, who were once free or were at least leaders of conquering people then so scattered across that vast conquest, how could they have obeyed others?

After Attila's death, his empire was dissolved; the many kings who were no longer constrained could not take up their chains again.

In these cases, the quick establishment of unlimited power is the remedy which can prevent dissolution: a new misfortune after that of expansion

Rivers run together into the sea; monarchies are lost in despotism.!


Chapter 11　Distinctive Properties of Despotic Government

A large empire presupposes a despotic authority in the one who governs. Promptness of resolutions must make up for the distance of the places to which they are sent; fear must prevent negligence in the distant governor or magistrate; the law must be in a single person; and it must change constantly, like accidents, which always increase in proportion to the size of the state.


Chapter 12　On the Chinese empire

Before completing this book, I shall answer an objection that may be raised about all I have said to this point.

Our missionaries speak of the vast empire of China as of an admirable government, in whose principle intermingle fear, honor, and virtue. I would therefore have made an empty distinction in establishing the principles of the three governments.

I do not know one can speak of honor among peoples who can be made to do nothing without beating.

Moreover, our men of commerce, far from giving us an idea of the same kind of virtue of which our missionaries speak, can rather be consulted about the banditry of the mandarins.

Besides, Father Parennin's letters on the proceeding that the emperor caused to be brought against the neophyte princes of the blood who had displeased him show us a tyranni-

们发生效力，所以他们无须服从君主：他们对来自远方而且迟缓的刑罚无所畏惧。

因此，查理曼刚刚把帝国建立起来，就把它化整为零。这或许是由于各省总督不服从他的命令，或许是因为把帝国划分为若干个王国，可以使总督们更好地听命于他。

亚历山大死后，他的帝国被瓜分了。希腊和马其顿的那些大人物们，有很强的自由意识，至少也是分布在辽阔的帝国各地的征服者的首领，怎么可能会俯首听命呢？

阿拉提亡故不久，他的帝国便解体了。那些已经不受约束的王侯们是不可能再给自己带上锁链的。

在这种情况下，迅速建立不加限制的权力是一种补救的方法，这样可以防止帝国的瓦解。不过，这也是帝国扩张的灾难之后又一个新的灾难。

百川合流入大海，君主政体也将消失在专制主义的茫茫大海之中。


第十一节　专制政体的特殊性质

一个庞大帝国的统治者必须拥有专制的权力。君主的决定应该迅速地下达，以弥补距离遥远送达决定耗时长久的缺憾；必须使遥远地区的总督或官吏对君主有所惧怕，以防止他们玩忽职守；政令必须出自君主一人之口，而且应该像可能发生的突发事件一样，不断地更改这些政令。在庞大的帝国，必然会发生各种各样的突发事件。


第十二节　中华帝国

在结束本章之前，我必须对上面所述的一切可能引起的非难给予解答。

我们的传教士们告诉我们，幅员辽阔的中华帝国的政体是值得称道的，因为它的政体原则把恐怖、荣誉和品德完美地结合起来。这似乎使得我所建立的三种政体的区别显得毫无意义。

然而，我却不明白，在一个拥有众多民族、只有使用棍棒才能驱动人民的国家里，还有什么荣誉可言呢？

加之，我们的商贾们从没有告诉我们传教士们所谈及的品德到底是什么；我们倒是可以参考以下商贾们所谈到的那里官吏们的掠夺行径。

另外，巴多明神父的书简中还有这样的叙述：几个亲王信奉佛教，激怒了皇帝，于是遭到了皇帝的惩罚。书简中描述的这些事实使我们看到那里经常滥施暴政、冷

cal plan consistently followed and affronts to human nature done as a matter of rule, that is, in cold blood.

We also have letters from M. de Mairan and the same Father Parennin concerning the government of China. After some very sensible questions and answers, the aura of the marvelous va nishes.

Could it not be that the missionaries were deceived by an appearance of order, that they were struck by that continuous exercise of the will of one alone by which they themselves are governed and which they so like to find in the courts of the kings of India? For, as they go there only to make great changes, it is easier for them to convince princes that they can do everything than to persuade the peoples that they can suffer everything.

Finally, there is often something true even in errors. Particular and perhaps unique circumstances may make it so that the Chinese government is not as corrupt as it should be. In this country causes drawn mostly from the physical aspect, climate, have been able to force the moral causes and, in a way, to perform prodigies.

The climate of China is such that it prodigiously favors the reproduction of mankind. Women there have such great fertility that nothing like it is seen elsewhere on earth. The cruelest tyranny cannot check the progress of propagation. The prince cannot say, with the Pharaoh, let us oppress them wisely. He would be reduced, rather, to formulating Nero's wish that mankind should have only one head. Despite tyranny, China, because of its climate, will always populate itself and will triumph over tyranny.

China, like all countries where rice is grown, is subject to frequent famines. When the people are starving, they scatter to seek something to eat. Everywhere bands of three, four, or five robbers form: most are immediately wiped out; others grow and are also wiped out. But, in such a great number of distant provinces, a group may meet with success. It maintains itself, grows stronger, forms itself into an army, goes straight to the capital, and its lea der comes to the throne.

The nature of the thing is such that bad government there is immediately punished. Disorder is born suddenly when this prodigious number of people lacks subsistence. What makes it so hard to recover from abuses in other countries is that the effects are not felt; the prince is not alerted as promptly and strikingly as in China.

He will not feel, as our princes do, that if he governs badly, he will be less happy in the next life, less powerful and less rich in this one; he will know that, if his government is not good, he will lose his emperor and his life.

酷残害人性的大致情形。

我们还有德麦兰和巴多明神父有关中国政府的书简。在读了几段颇有见地的问答之后，某些不可思议的问题也就迎刃而解了。

我们的传教士是不是被秩序的表面现象给迷惑了？在那里不断地行使的单一的独断的个人意志使他们感慨不已，我们的传教士们自己就是长期处在教皇单一的个人意志支配之下，所以在印度诸王的朝廷里，他们也极愿意看到同样的统治。因为，他们在那里的使命只是提倡重大的变革，那么要说服君主们让他们明白自己可以无所不为，总要比说服人民忍受一切更容易些。

最后，错误的事物本身有时也存在着某些合理的成分。由于某些特殊的情况，或许是绝无仅有的情况，中国的政府没有腐败到其应有的程度。在这个国家，像气候这样的自然因素曾经对道德观念产生了巨大的影响，并发生了许多奇迹。

中国的气候特别适合于人类的繁衍。中国妇女的生育力极强，这在世界上几乎是绝无仅有的。因此，即使是最残酷的暴政也无法阻止人口的繁衍和增长。中国的君主不可能像法老那样说：“让我们明智地压迫民众吧！”于是，他只好像尼禄那样，希望人类只有一个首领。在中国，尽管存在暴政，但是由于气候的原因，人口繁衍不息，人民总能战胜暴政。

中国和其他出产大米的国家一样，常常发生饥荒。饥饿的民众四散逃荒，谋求生存；逃难的饥民便三五成群结伴而行，甚至成为强盗。这样的团伙大多在形成之初就被消灭了，其他的团伙即使壮大起来，也会很快就被消灭的。然而在一些边远地区或人口众多的省份，这样的团伙可能会获得成功。他们不但能维持下去，不断壮大，而且可以把自己武装起来，形成军事力量。他们攻占京城，他们的首领甚至登上王位，成为皇帝。

在中国，腐败的政体首当其冲地受到惩罚，这是事物发展的必然规律。如此众多的人口，一旦缺乏赖以生存的手段，纷乱必然一触即发。在其他的国家，要消除政体弊端之所以困难，是因为弊政的恶果不是那么明显，君主们也不像中国的帝王那样遭到急促而强烈的警告。

中国的帝王与我们的君主的感悟也有所不同。我们的君主认为，他若治理不当，不但来世无法幸福，今世也会丧失权力和财富。但是中国的皇帝明白，他若统治失当，就会丧失帝国，甚至自己的生命。

As the Chinese people become ever more numerous despite exposing their children, they must work tirelessly to make the lands produce enough to feed themselves; this demands great attention on the part of the government. It is in its interest for everyone at every moment to be able to work without fear of being frustrated for his pains. This should be less a civil government than a domestic government.

This is what has produced the rules that are so much discussed. Some have wanted to have laws reign along with despotism, but whatever is joined to despotism no longer has force. This despotism, beset by its misfortunes, has wanted in vain to curb itself; it arms itself with its chains and becomes yet more terrible.

Therefore, China is a despotic state whose principle is fear. In the first dynasties, when the empire was not so extensive, perhaps the government deviated a little from that spirit. But that is not so today.

在中国，虽有弃婴现象但人口始终在增加。人们必须辛勤地劳作，才能生产足够的粮食维持生活。因此，政府需要给予极大的关注，使每一个人都能够安心劳动而不必害怕别人会掠夺他们的劳苦所得。所以，这个政府与其说是在管理国事，不如说是在操持家政。

这就是人们经常谈论的中国式典章制度产生的由来。有人曾想使法律与专制主义联袂，但任何事物一旦与专制主义结合起来就会失去力量。中国的专制主义，在灾祸的压力之下，也试图给自己带上锁链，但最终是徒劳无益的。专制主义反而用锁链把自己武装起来，变得更加凶残和暴虐。

因此，中国是一个以恐怖为原则的专制国家。或许在最初的那些朝代，帝国的疆域还不是那么辽阔，专制主义的特性还不是那么突出。但是如今的情形已经完全不同了。


BOOK 9　On the Laws in Their Relation with Defense Force


Chapter 1　How republics provide for their security

If a republic is small, it is destroyed by a foreign force; if it is large, it is destroyed by a n internal vice.

This dual drawback taints democracies and aristocracies equally, whether they are good or whether they are bad. The ill is in the thing itself; there is no form that can remedy it.

Thus, it is very likely that ultimately men would have been obliged to live forever under the government of one alone if they had not devised a kind of constitution that has all the internal advantages of republican government and the external force of monarchy. I speak of the federal republic.

This form of government is an agreement by which many political bodies consent to become citizens of the larger state that they want to form. It is a society of societies that make a new one, which can be enlarged by new associates that unite with it.

Such associations made Greece flourish for so long. By using them, the Romans attacked the universe, and with their use along, the universe defended itself from the Romans; and when Rome had reached its greatest height, the barbarians were able to resist it by associations made beyond the Danube and the Rhine, associations made from fright.

Because of them, Holland, Germany, and the Swiss leagues are regarded in Europe as eternal republics.

Associations of towns were more necessary formerly than they are today. A city without power risked greater perils. Conquest made it lose not only executive and legislative power, as today, but also all property among men.

This sort of republic, able to resist external force, can be maintained at its size without internal corruption: the form of this society curbs every drawback.

One who might want to usurp could scarcely have equal credit in all the confederated


第九章　法律与防御力量的关系


第一节　共和国如何谋求安全

一个共和国，如果版图太小，可能会被外国势力征服；如果疆域过大，则可能因内部的邪恶势力而灭亡。

这两种弊端，民主国家和贵族国家同样无法避免，无论它们的政体是否优劣。这种弊害源自事物的本质，任何法制形式都对此无能为力。

要是人类没有创造出一种既有共和政体的内在优点又有君主政体的御外力量的国家形式的话，人类则极有可能被迫永远生活在独裁统治之下了。我所说的这种国家形式就是联邦制共和国。

这种体制的形式是一种协约。依据这种协约，若干小城邦联合起来，组建成一个更大的国家，并同意成为这个大国的成员。所以，联邦共和国是若干社会群体联合起来形成的新的社会群体，它还可以因新成员的加入而扩大。

正是这种联合使得希腊得以长期繁荣和发展。罗马人依靠这种联合，向整个世界发起进攻，而整个世界也是通过这种联合来保卫自己，抵御罗马人；在罗马的鼎盛时期，野蛮人也是依靠这种联合，抵御了罗马的攻击，尽管野蛮人是因为惧怕罗马才在多瑙河和莱茵河流域结成了联盟。

也正是由于这种联盟产生的力量，荷兰、德意志、瑞士联邦才被认为是永恒的共和国。

古代城邦间的联合比现在更为重要。过去，弱小的城邦要比今天遭遇更大的危险：一旦被征服，不但要像今天一样丧失行政权和立法权，而且还会失去一切财产。

这种联邦共和国能够抵御外力，保持其国土疆域，且内部不致发生腐败，这种社会形式本身能够防止一切弊端。

企图在联邦共和国篡权的人，根本无法得到所有联邦成员国一致的拥护。如果

states. If he became too strong in one state, he would alarm all the others; if he subjugated a part, the part still free could resist him with forces independent of those he had usurped and overwhelm him before he had completely established himself.

If sedition occurs in one of the members of the confederation, the others can pacify it. If some abuses are introduced somewhere, they are corrected by the healthy parts. This state can perish in one place without perishing in another; the confederation can be dissolved and the confederates remain sovereign.

Composed of small republics, it enjoys the goodness of the internal government of each one; and, with regard to the exterior, it has, by the force of the association, all the advantages of large monarchies.


Chapter 2　That the federal constitution should be composed of states of the same nature, above all of republican states

The Canaanities were destroyed because they were small monarchies that had not confederated and did not have a common defense. This is because it is not in the nature of small monarchies to confederate.

The federal republic of Germany is composed of free towns and small states subject to princes. Experience shows that it is more imperfect than the federal republics of Holland and Switzerland.

The spirit of monarchy is war and expansion; the spirit of republics is peace and moderation. The only way these two sorts of governments can continue to exist together in one federal republic is by force.

Thus we see in Roman history that when the Veientes chose a king, all the small republics of Tuscany abandoned them. In Greece all was lost when the Macedonian kings gained a place among the Amphictiones.

The federal republic of Germany, composed of princes and free towns, continues to exist because it has a leader who is, in a way, the magistrate of the union and, in a way, the monarch.


Chapter 3　Other things required in the federal republic

In the republic of Holland, one province cannot make an alliance without the consent of the others. This law is good and even necessary in the federal republic. It is missing from the German constitution, where it would curb the misfortunes that can come to all the mem-

他在一个成员国中权力过大，就会引起其他成员国的警觉。如果他控制了一部分地区，其他尚有自由的地区就会联合被篡权地区的独立力量与他对抗，并趁他立足未稳就把他消灭。

如果联邦的某个成员国发生叛乱，其他成员国可以联合起来平定叛乱。如果弊端在某些地方出现，法制健全的地方可以予以纠正。这种联邦国家可以这一部分灭亡，而另一部分继续生存；联邦可能解体了，但其成员国仍然享有主权。

联邦共和国，既然是由小共和国组成，对内享有每个共和国的优越性；对外由于联合的力量，也拥有大君主国所有的优势。


第二节　联邦应由性质相同的国家尤其是共和国组成

迦南人遭遇灭顶之灾，因为他们都是一些小君主国，没有联合起来，没有进行一致的防御。小君主国的性质，决定了他们不适宜于结成联邦。

德意志联邦共和国是由城邦和王侯统治的一些小国组成的。经验告诉我们，这个共和国就不及荷兰和瑞士联邦共和国的体制那样完善。

君主政体的精神是战争和扩张；共和政体的精神是和平和宽容。这两种政体，除非采取强制措施，否则是不可能在同一联邦共和国内并存的。

所以，在罗马历史上可以看到，当维埃人选出了国王以后，他们就被托斯卡那的小共和国给抛弃了。在希腊，当马其顿的君王在临近的同盟会议中获得席位以后，希腊的一切就完结了。

由王侯（统治的小国）和自由城邦组成的德意志联邦共和国之所以能够继续存在，是因为它有一个首领，在某种意义上是联邦的行政长官，在某种意义又是君主。


第三节　联邦共和国的其他要素

在荷兰共和国，一个省如果没有征得其他省份的同意，不得与他国单独缔结同盟条约。这是一条很好的法律，即使在联邦共和国也是非常必要的。德意志政体中缺少这样的法律，如果有这条法律，就可以防止某一个成员国的轻率、野心和贪婪给

hers from the imprudence, ambition, or avarice of one alone. A republic united in a political confederation has given itself entirely and has nothing more to give.

It is unlikely that the states that associate will be of the same size and have equal power. The republic of the Lycians' was an association of twenty-three towns; the large ones had three votes in the common council; the medium-sized ones, two; the small ones, one. The republic of Holland is composed of seven provinces, large and small, each having one vote.

The towns of Lycia paid the costs in proportion to their votes. The provinces of Holland cannot follow this proportion; they must follow that of their power.

In Lycia, the judges and magistrates of the towns were elected by the common council in the proportion that we have said. In the republic of Holland, they are not elected by the common council, and each town names its magistrates. If one had to propose a model of a fine federal republic, I would choose the republic of Lycia.


Chapter 4　How despotic states provide for their security

Just as republics unite to provide for their security, despotic states separate and hold themselves, so to speak, apart. They sacrifice a part of the country, ravage the frontiers, and leave them deserted; the main part of the empire becomes inaccessible.

It is accepted in geometry that the larger a body, the smaller, relatively, its circumference. Therefore, this practice of laying waste the frontiers is more tolerable in large states than in medium-sized ones.

This state does to itself all the ills that could be done by a cruel enemy, but an enemy that could not be checked.

The despotic state preserves itself by another kind of separation, by which the distant provinces are put in the hands of a feudatory prince. The Moguls, the Persians, and the emperors of China have their feudatory princes; and the Turks are very well off for having put the Tartars, the Moldavians, the Walachians, and formerly,the Transylvanians between their enemies and themselves.


Chapter 5　How monarchy provides for its security

Monarchy does not destroy itself, as does the despotic state; but a state of medium size may quickly be invaded. Therefore, it has strongholds that protect its frontiers and armies that defend these strongholds. There one disputes artfully, courageously, and opinionatedly over the smallest area. Despotic states make invasions; only monarchies make war.

其他成员国造成不幸。加入了政治联邦的共和国应该向联邦共和国毫无保留地贡献出它的一切。

相互联合的国家大小相同，权利均等，是不大可能的。吕西亚共和国是23个城邦联合而成的联邦，大城市在大议会中有三票，中等城市有两票，小城市只有一票。荷兰共和国是由7个省组成的，无论大小，每省一票。

吕西亚的城邦依照投票的比例纳税。荷兰纳税不按这个比例；各省根据它们权利的大小纳税。

在吕西亚，城市的法官和官吏由大议会依照上述比例选举产生。在荷兰共和国，法官和官吏不是由大议会选举产生，而是由每个城市自己委派。如果要让我举出一个联邦共和国的范例，我就推举吕西亚共和国。


第四节　专制国家如何谋求安全

共和国相互联合以谋求安全，而专制国家则彼此分离，也就是说，它们以孤立自己的方式谋求安全。专制国家以牺牲部分国土为代价，摧毁边境，使其成为荒漠；这样，就把帝国的腹地与外界隔绝，使外敌无法接近。

几何学上有一条公认的原理，物体的体积越大，其圆周的比例越小。这种使边境变成荒漠的做法在大国比在中等国家更容易接受。

专制国家的恶行就像一个凶残的敌人在攻击自己，而且是一个无法制止的敌人。

专制国家还采用另一种与外界隔离的方法谋求自身的安全，即在边远的省份设置藩镇。莫卧儿、波斯、中国的皇帝都有自己的藩属，土耳其把鞑靼人、摩尔达维亚人、瓦拉几亚人和以前的特兰西瓦尼亚人放在自己和敌人之间，使土耳其远离外国强敌。


第五节　君主国家如何谋求安全

君主国家不像专制国家那样摧残自己，但是一个中等规模的君主国家很容易遭到侵袭。所以，它设置要塞保卫边境，驻扎军队守卫要塞。对于每一寸土地，都要运用战术，英勇、顽强地与敌人争夺。专制国家进行侵略，只有君主国家才进行战争。

Strongholds belong to monarchies; despotic states are afraid to have them. They dare not entrust them to anyone; for no one there loves the state or the prince.


Chapter 6　On the defensive force of states in general

For a state to be at its full force, its size must be such that there is a relation between the speed with which one can execute an undertaking against it and its promptness in rendering this ineffective. As the one who attacks can suddenly appear everywhere, the one who defends must also be able to appear everywhere; consequently, the state must be of a medium extent so as to be proportionate to the degree of speed nature has given men to move from one place to another.

France and Spain are precisely the requisite size. Their forces communicate so well that they go immediately where they are wanted; the armies join together and go rapidly from one frontier to the other; and one fears none of the things that need a certain amount of time for their execution.

It is remarkably fortunate for France that its capital is closer to the different frontiers in proportion to their greater weakness; and the prince here sees each part of his country the better as it is the more exposed.

But when a vast state, such as Persia, is attacked, several months must pass before the dispersed troops can assemble, and there can be no forced march for this length of time, as there can be for two weeks. If the army on the frontier is beaten, it will surely disperse because its places of retreat are not nearby; the victorious army, finding no resistance, advances by long daily marches, appears at the capital, and besieges it, when the governor of the provinces have just been alerted to send help. Those who judge the revolution at hand hasten it by not obeying. For people, faithful only because punishment is at hand, are no longer faithful when it is distant; they work for their own particular interests. The empire dissolves, the capital is taken, and the conqueror disputes the provinces with the governors.

The true power of a prince consists not so much in the ease he has in conquering as in the difficulty there is in attacking him, and if I dare put in this way, in the immutability of his condition. But the expansion of states makes them expose new sides from which they can be taken.

Thus, just as monarchs should be wise in increasing their power, they should be no less prudent in limiting it. While they put an end to the drawbacks of being small, they must always have an eye out for the drawbacks of being large.

君主国家必须设置要塞，专制国家却惧怕要塞。专制国家不敢把要塞交给任何人，因为在专制国家里任何人都不热爱国家和君主。


第六节　通常意义上的国家防御力量

如果一个国家要有强大的防御力量，就应该使其疆域的大小适中。这样在国家遭到袭击时，就能够迅速粉碎敌人的进攻。无论人侵者在何处出现，防御者都能迅速集结起来并击退敌人。因此，国土面积的大小要适中，才能适应人们天赋所能做到从一地到另一地转移的速度。

法兰西和西班牙的国土面积正好符合这一要求。这使得它们的防御部队调动灵活、集结迅速。军队能够很快从一个边境线转移到另一边境线，一般无须担心无法实施任何需要时间才能完成的兵力调动。

法兰西是极其幸运的，其首都正好临近防御薄弱的边境线，而君主又能够顾及全国的每一个地方。越是防御薄弱的地方，君主越会给予更多的关注。

但是，对一个大国来说，例如波斯，一旦遭到攻击，分散驻扎在各地的军队集合起来就需要几个月的时间，让军队作如此长时间的急行军是不可能的，这毕竟不像两周的急行军那样勉强还可以做到。一旦戍边的军队被打败，就必然会溃散，因为附近没有可依托的地方可以退守。打了胜仗的军队，在没有抵抗的情况下，必然会势如破竹、长驱直入，直逼京城，并对京城形成包围之势。到了这个时候，要再去通知各省总督派兵救援几乎已经没有时间。此时，那些认为革命的时机已经临近的人，便会抗拒政府，加快革命的到来。那些仅仅因惧怕近在咫尺的处罚而效忠君王的人，在刑罚离他们远去的时候，也就不会再效忠了，他们便只顾自己的个人利益。于是，帝国瓦解，首都沦陷，征服者便与总督们争夺各省的疆域。

一个君主的真正力量，并不在于他能够轻而易举地征服别国，也不体现在谁也无法战胜他；如果我可以斗胆这样说的话，应该表现在他的统治是否稳固。但是，领土的扩张必然使国家的某些地方容易遭受侵袭。

所以，君主们应该明智地扩张自己的势力，但同时也应该谨慎地限制自己的势力。他们在消除疆域过小的弊端的同时，也应该时刻关注国土过大而形成的新的弊端。


BOOK 10　On Lawsin Their Relation with Offensive Force


Chapter 1　On war

The life of states is like that of men. Men have the right to kill in the case of natural defense; states have the right to wage war for their own preservation.

In the case of natural defense, I have the right to kill, because my life is mine, as the life of the one who attacks me is his; likewise a state wages war because its preservation is just, as is any other preservation.

Among citizens, the right to natural defense does not carry with it a necessity to attack. Instead of attacking they have the recourse of the tribunals. Therefore, they can exercise that right of defense only in cases that occur so suddenly that one would be lost if one waited for the aid of the laws. But among societies, the right of natural defense sometimes carries with it a necessity to attack, when one people sees that a longer Peace would put another people in a position to destroy it and that an attack at this moment is the only way to prevent such destruction.

Hence small societies more frequently have the right to wage wars than large ones, because they are more frequently in a position to fear being destroyed.

Therefore, the right of war derives from necessity and from a strict justice. If those who direct the conscience or the councils of princes do not hold to these, all is lost; and, when that right is based on arbitrary principles of glory, of propriety, of utility, tides of blood will inundate the earth.

Above all, let one not speak of the prince's glory; his glory is his arrogance; it is a passion and not a legitimate right.

It is true that his reputation for power could increase the forces of his state, but his reputation for justice would increase them in any case.


第十章　法律与进攻力量的关系


第一节　战争

国家的生命和人的生命是一样的。人在正当防卫时有杀人的权利；国家为了保卫自己也有进行战争的权利。

在进行正当防卫时，我有权杀人，因为我的生命属于我，如同攻击我的人的生命属于他一样。同样，一个国家进行战争，是为了保卫自己的国土；这种行为，像其他的自卫行为一样是正义的。

在公民与公民之间，正当防卫是不必诉诸武力的。人们不用攻击，只要向法院提起诉讼就可以了。只有在紧急情况下，也就是说，如果等待法律的救助，就有丧失生命的危险，此时才可以行使这种带有攻击性的自卫权利。但是在社会与社会之间，自卫的权利有时候是有必要采取攻击方式的。例如当一个民族看到，如果继续维持和平将使另一个民族有可能消灭自己，这时发动攻击就是防止自己民族灭亡的唯一方法。

因此，小社会往往比大社会更有进行战争的权利，因为小社会经常处于被大社会灭亡的担忧之中。

因此，战争的权利是从防卫的必要性和严格的正义性产生出来的。如果支配君主的良知和有决策权的人不考虑这些原则的话，那么一切都可能毁于一旦。如果战争的权利是以荣耀、至尊、功利等专横的原则为基础的话，那么大地上将会血流成河。

尤其不要谈论君主的荣耀。君主的荣耀就是他的妄自尊大，那是一种欲望，不是一种合法的权利。

诚然，君主淫威天下可以增强国力，然而君主以公正恩泽四方，则可以全面振兴国家。


Chapter 2　On the right of conquest

From the right of war derives that of conquest, which is its consequence; therefore, it should follow the spirit of the former.

When a people is conquered, the right of the conqueror follows four sorts of laws: the law of nature, which makes everything tend toward the preservation of species; the law of natural enlightenment, which wants us to do to others what we would want to have done to us; the law that forms political societies, which are such that nature has not limited their duration; lastly, the law drawn from the thing itself. Conquest is an acquisition; the spirit of acquisition carries with it the spirit of preservation and use, and not that of destruction.

One state that has conquered another treats it in one of these four ways: the state continues to govern its conquest according to its own laws and takes for itself only the exercise of the political and civil government; or it gives its conquest a new political and civil government; or it destroys the society and scatters it into others, or, finally, it exterminates all the citizens.

The first way conforms to the right of nations we follow at resent; the fourth is more in conformity with the right of nations among the Romans; on this point, I leave others to judge how much better we have become. Here homage must be paid to our moder n times, to contemporary reasoning, to the religion of the present day, to our philosophy, and to our mores.

When the authors of our public right, for whom ancient histories provided the foundation, have no longer followed cases strictly, they have fallen into great errors. They have moved toward the arbitrary; they have assumed among conquerors a right, I do not know which one, of killing; this has made them draw consequences as terrible as this principle and establish maxims that the conquerors themselves, when they had the slightest sense, never adopted. It is clear that, once the conquest is made, the conqueror no longer has the right to kill, because it is no longer for him a case of natural defense and of his own preservation.

What has made them think in this way is that they have believed the conqueror had the right to destroy the society; thus they have concluded that he had the right to destroy the men composing it, which is a consequence wrongly drawn from a wrong principle. For, from the annihilation of the society, it would not follow that the men forming that society should also be annihilated. The society is the union of men and not the men themselves; the citizen


第二节　征服的权利

从战争的权利演绎出征服的权利。后者是前者的结果，所以后者应该效法前者的精神。

当一个民族被征服以后，征服民族对被征服民族所具有的权利应该遵循以下四种法律：（一）自然法，它要求保护万物之种类；（二）自然理智法，它要求我们要人如何待我，我得如何待人”；（三）政治社会的构成法，大自然对政治社会存在的长短并没有限制；（四）最后一种法律是从征服本身推演出来的。征服是一种获得，获得的精神在于维护和使用，而不在于破坏。

征服国一般以下列四种方式之一对待被征服国：（一）按照被征服国原有的法律继续治理国家，而征服国只对被征服国行使政治和民事方面的统治权；（二）在被征服国建立崭新的政治和民事统治机构；（三）摧毁被征服国的社会机构，并把其社会成员驱赶到其他社会中去；（四）消灭被征服国的全体民众。

第一种方式同我们今日遵循的国际法相吻合，第四种方式则符合罗马人的国际法。在这一点上，我想让大家来判断到底我们比过去有多大的进步。在这里，我们应该赞美我们的时代，赞美我们今天的理性、宗教、哲学和风俗。

我们公法的制定者们，仅以古代历史为依据，而不严格以实际事例为立论的根据，因此陷入了严重的谬误之中。他们十分武断地做出结论。他们假定征服者该有杀人的权利，我不明白这到底是什么权利。他们从这个原则引申出同样可怕的推论，并建立了一些准则。这些准则，就是征服者们自己——如果他们稍有一点理智的话——也是不会遵循的。显然，在征服过程结束以后，征服者就不再有杀人的权利，因为对他们来说，已经不存在自卫和保卫国家的问题了。

我们的公法学者们之所以持这种观点，是因为他们认为征服者有权毁灭被征服的社会。由此他们得出结论，即征服者有权毁灭组成该社会的人，这是一个由错误的原则得出的错误的结论。因为，从社会可以被消灭这一点，并不能说明构成该社会的人也应该被消灭。社会是人的集合体，而不是人本身；公民身份可以取消，但

may perish and the man remain.

From the right to kill during conquest, political men have drawn the right to reduce to servitude, but the consequence is as ill founded as the principle.

One has the right to reduce a people to servitude only when it is necessary for the preservation of a conquest. The purpose of conquest is preservation; servitude is never the purpose of conquest, but it is sometimes a necessary means for achieving preservation.

In this case, it is against the nature of the thing for this servitude to be eternal. It must be possible for the enslaved people to become subjects. Slavery is accidental to conquest. When, after a certain length of time, all the parts of the conquering state are bound to those of the conquered state by customs, marriage, laws, associations, and certain conformity of spirit, servitude should cease. For the rights of the conqueror are founded only on the fact that these things do not exist and that there is a distance between the two nations, such that one cannot trust the other.

I am not saying vague things here. Our fathers who conquered the Roman Empire acted in this way. They softened the laws that they made in the heat, impetuosity, and arrogance of victory; their laws had been hard, they made them impartial. The Burgundians, the Goths, and the Lombards wanted the Romans to continue to be the vanquished people; the laws of Euric, of Gundobad, and of Rotharis made the barbarian and the Roman fellow citizens.

To subdue the Saxons, Charlemagne deprived them of their freeborn status and of the ownership of goods. Louis the Pious freed them; he did nothing better during his reign. Time and servitude had softened their mores; they were forever faithful to him.


Chapter 3　Some advantage for the conquered peoples

Instead of drawing such fatal consequences from the right of conquest, political men would have done better to speak of the advantages this right can sometimes confer on a vanquished people. They would have been more sensitive to these advantages if our right of nations were followed exactly and if it were established around the earth.

Ordinarily states that are conquered do not have the force they had at their institution corruption has entered them; their laws have ceased to be executed; the government has become an oppressor. Who can doubt that there would be gain for such a state and that it would draw other advantages from the conquest itself, if the conquest were not destructive? What would the government lose by being recast, if it had reached the point of being unable:

是人类应该继续生存下去。

政治家们从征服过程中杀人的权利引申出奴役的权利；因此，这种结论也像其错误的原则一样，是毫无理论根据的。

只有在必须保护征服成果的时候，征服者才有奴役的权利。征服的目的是为了保存，奴役绝不是征服的目的；但是有时候奴役可能是实现保存这一目的的必要手段。

在这种情况下，永久性的奴役也是违背事物发展规律的。应该使被奴役的人们能够成为征服者的臣民。在被征服的国家里，奴役应该只是一时的权宜之计。在经过一段时间以后，当征服国各地和被征服国各地的习俗、婚姻、法律、彼此的交往及精神等各方面完全融合以后，奴役应该停止。因为征服者奴役的权利是建立在上述情况没有形成的情况下，建立在两个民族之间有距离、相互还不信任的基础上。

我这样说不是没有事实根据的，我们的祖先征服罗马帝国以后就是这样做的。他们在战火连天、局势巨变以及获胜后的傲慢中所制定的法律，以后都趋于温和了；他们的法律曾经是严酷的，以后都变得公正、宽和了。勃艮第人、哥特人、伦巴底人总是把罗马人看成是战败的民族；然而欧里克、贡德鲍和罗塔利的法律却把野蛮人和罗马人一样看做同胞。

查理曼为了驯服撒克逊人，剥夺了他们的自由民身份和财产所有权。为人称道的“宽容路易”恢复了他们的自由。这是他在位时最大的仁政。时间和奴役已经使撒克逊人的习俗趋于温和，他们以后始终效忠于路易。


第三节　被征服民族获得的某些利益

如果政治家们不从征服的权利引申出那样可怕的结论，而只是论述这种权利有时能给被征服人民带来的一些好处的话，那该多好。如果我们的国际法能够得到严格遵守而且其地位能在全世界得以确立的话，人们就能更深刻地感受到这些好处。

被征服的国家通常都是法制不健全的：腐化已经侵入社会的各个角落；法律已经得不到执行；政府已变成人民的压迫者。如果征服没有使这样的国家毁灭的话，谁会怀疑这样的国家不会从被征服中获得一些好处呢？一个政府，如果到了自己无法进行变革的地步，让别人把它改造一下，又有什么损失呢？如果在一个被征服的

to reform itself? A conqueror who comes to a people among whom the rich, by a thousand ruses and a thousand tricks, have imperceptibly practiced an infinite number of usurpations; where the unfortunate man who trembles as he watches what he believed to be abuses become laws is oppressed and believes himself wrong to feel so; a conqueror, I say, can change the course of everything, and muffled tyranny is the first thing which is liable to violence.

For example, one has seen states whose oppression by tax collectors was relieved by the conqueror, who had neither the engagements nor the needs of the legitimate prince. Abuses were corrected even without the conqueror's correcting them.

The frugality of the conquering nation has sometimes put it in a position to leave the vanquished people the necessities that had been taken from them under the legitimate prince.

A conquest can destroy harmful prejudices, and, if I dare speak in this way, can put a nation under a better presiding genius.

What good could the Spanish not have done to the Mexicans? They had a gentle religion to give them; they brought them a raging superstition. They could have set the slaves free, and they made freemen slaves. They could have made clear to them that human sacrifice was an abuse; instead they exterminated them. I would never finish if I wanted to tell all the good things they did not do, and all the evil ones they did.

It is for the conqueror to make amends for part of the evils he has done. I define the right of conquest thus: a necessary, legitimate, and unfortunate right, which always leaves an immense debt to be discharged if human nature is to be repaid.


Chapter 4　On a republic that conquers

It is against the nature of the thing for one confederated state under a federal constitution to conquer another, as we have seen among the Swiss in our own time. In mixed federal republics, with an association of small republics and small monarchies, such conquest is less shocking.

It is also against the nature of the thing for a democratic republic to conquer towns that could not enter the sphere of the democracy. As the Romans had established from the beginning, the conquered people must be able to enjoy the privileges of sovereignty. The limit to conquest should be the number of citizens fixed for the democracy.

If a democracy conquers a people in order to govern it as a subject, it will expose its

国家里，富人通过千种诡计、万种花招，在不知不觉中掠夺着财富，而不幸的穷人在压迫中呻吟、叹息，甚至连意识到遭受压迫都被认为是犯了错误，当征服者在这样的国家看到他们一向当作弊端的东西在这里竟然变成了法律，我认为征服者就应该对该国的一切都加以整治，而首先应该以暴力整治的就是那里暗无天日的暴政。

举例来说，我们看到，在某些国家受征税官吏压迫的人们在征服者手下得到了税务的减免，因为征服者既没有以前合法的君主那么多事，也不像以前合法的君主那么贪婪。这样，弊端甚至无须征服者革除，就已经自行消除了。

征服国俭朴的治国方式有时可能把合法君主统治时期剥夺的生活必需品还给被征服国家的民众。

征服还能消除有害的偏见，如果我可以斗胆这样说的话，征服还能使一个国家处于一个更好的明君的统治之下。

西班牙人对墨西哥人做了些什么好事呢？他们本该向墨西哥人传授慈悲为怀的宗教，却把狂热的迷信带给了墨西哥人；他们本应该把奴隶变为自由人，却把自由人变成了奴隶；他们本该教化墨西哥人破除以活人祭祀的陋习，却反而大肆屠杀墨西哥人。如果要让我列举他们该做而没做的善行和他们不该做而做了的恶行，那是永远也说不完的。

征服者对其所作所为是要付出一定代价的。因此，我给征服的权利下了这样的定义：它既是一种必要的、合法的权利，也是一种充满不幸的权利，它总是给征服者留下一笔巨债，要他们清偿对人性的摧残。


第四节　共和国所进行的征服

在联邦体制下，如果一个联邦成员国征服另一个联邦成员国，就像我们如今在瑞士联邦看到的那种情形，那是违背事物发展规律的。在由小共和国和小君主国构成的混合型的联邦共和国里发生这种事情，人们就不应该感到惊讶。

如果一个民主共和国征服了无法融人民主范畴的某些城邦，那也是违反事物发展规律的。正如罗马人最初所规定的那样，被征服的人民应当享有主权范畴内的特殊利益。当然，可以限制被征服人民的数量，使其维持在实行民主政治所确定的范围之内。

如果一个民主共和国征服一个民族，是为了把这个民族作为臣民加以统治的话，

own liberty, because it will entrust too much power to the magistrates whom it sends out to the conquered state.

What danger would not the republic of Carthage have run if Hannibal had taken Rome? Having caused so many revolutions in his own town after his defeat, what might he not have done there after that victory?

Hanno could never have persuaded the senate not to send aid to Hannibal if he had let only his jealousy speak. That senate, which Aristotle tells us was very wise (something the prosperity of that republic proves very well), could reach a decision only for sensible reasons. One would have had to be dull-witted not to see that an army three hundred leagues away had had necessary losses that had to be repaired.

Hanno's party wanted Hannibal to surrender to the Romans. At that time, one could not have feared the Romans; therefore, one feared Hannibal.

Hannibal's successes, they say, could not be believed; but how could they be doubted? Were the Carthaginians, scattered around the earth, unaware of what was happening in Italy? It was because they were aware of it that they did not want to send help to Hannibal.

Hanno became firmer after Trebia, after Trasimene, after Cannae, it is not their incredulity that grows, it is their fear.


Chapter 5　On a monarchy that conquers its neighbors

If a monarchy can have an influence long before its expansion weakens it, it will become formidable; and its force will last as long as neighboring monarchies continue to press it.

Therefore it should conquer only up to the limits natural to its government. Prudence wa nts it to check its elf a s s oon a s it exceed s thes e lim its.

In this sort of conquest, things must be left as they were found: the same tribunals, the same laws, the same customs, and the same privileges. Nothing should be changed but the army and the sovereign's name.

When the monarchy has extended its limits by the conquest of a few neighboring provinces, it must treat them very gently.

In a monarchy that has worked long for conquest, the provinces of its first domain will ordinarily be badly trampled. They have to suffer both the new abuses and the old ones, and often a vast capital that engulfs everything has decreased their population. Now if, after the conquest of the area around this domain, the vanquished peoples were treated as were the

那么就会危及本国的自由，因为如此一来，共和国就必然会把过大的权力授予派遣去被征服国的官吏。

如果汉尼拔攻占了罗马，迦太基共和国会处于多么危险的境地呢？他战败后还在国内城市引发了许多场革命。如果他凯旋而归的话，他还有什么事情做不出来呢？

如果汉诺完全是出于嫉妒的话，他是绝对不会去说服元老院不给汉尼拔派遣援军的。亚里士多德告诉我们，元老院是非常贤明的（关于这一点，迦太基共和国的繁荣就是很好的证明）。他们没有合乎情理的理由是不会做出决定的。如果想不到三百里格（九百英里）之外的军队由于必然的伤亡而需要兵员和物资的补充，那是非常愚蠢的。

汉诺派希望把汉尼拔交给罗马人。当时他们不可能惧怕罗马人，所以他们惧怕的是汉尼拔。

有人说，迦太基人不相信汉尼拔能取得成功。但是他们怎么能有所怀疑呢？迦太基人遍布全世界，难道不知道意大利发生的事情吗？正因为他们不是不知道，所以他们是不愿意给汉尼拔派遣援军。

在特雷比亚、特拉西末奴斯、坎奈等战役之后，汉诺派变得更加保守了。这并非是他们对汉尼拔越来越不信任，而是对他的恐惧在日益加深。


第五节　君主国对邻邦的征服

如果一个君主国能够在其扩张而衰微之前维持长期的发展，它将成为一个令人生畏的强国。周围君主国邻邦持续不断的压力会促使其保持强大的国力。

因此，君主国只能在其政体许可的自然界限之内进行征服。一旦征服超越了这些界限，理智就应该使它停止行动。

在这种征服过程中，对于被征服国原有的事物都应该予以保留，诸如原有的法院、法律、习俗和特权等。除了军队和元首的名称之外，一切都应该保持不变。

君主国在征服了邻邦的某些省份而使疆域得以扩张以后，应该宽厚、仁慈地对待这些省份。

一个君主国如果长期进行扩张的话，它原有疆域内各省份将会物资匮乏、不堪重负。这些省份要忍受新旧苛政的双重痛苦。当一个可以吞没一切的大都市形成时，这些省份往往人口减少。但是，如果君主国征服了原有版图附近的民族，像对待原有的臣民一样对他们实施苛政的话，国家可能会自行灭亡。被征服各省份给首都进

first subjects, the state would be lost; what the conquered provinces would send in tribute to the capital would no longer return to them; the frontiers would be ruined, and consequently weaker; the peoples would be badly affected by this; the sustenance of armies that were to remain there and have influence would be more precarious.

Such is the necessary state of a conquering monarchy: frightful luxury in the capital, poverty in the provinces at some distance from it, abundance at the farthest points. It is as it is with our planet: fire is in the center, greenery on the surface, and between them an arid, cold, and sterile land.


Chapter 6　Charles Ⅻ

This prince, who used only his own forces, brought on his fall by

forming designs that could be executed only by a long war, one which his kingdom could not support.

It was not a state in its decline that he attempted to overthrow, but a rising empire. The war this prince waged against the Muscovites served them as a school. After each defeat, they came closer to victory; and, while losing abroad, they learned to defend themselves at h ome.

Charles believed himself master of the world in the uninhabited regions of Poland where he roamed and in which Sweden was spread out, as it were, while his principal enemy strengthened itself against him, surrounded him, established itself on the Baltic Sea, and destroyed or captured Livonia.

Sweden was like a river whose waters were cut off at the source while its course was being deflected.

It was not Poltava that ruined Charles; if he had not been destroyed at that place, he would have been destroyed at another. Accidents of fortune are easily rectified; one cannot avert events that continuously arise from the nature of things.

But neither nature nor fortune was ever as strong against him as he himself.

He was not ruled by the actual arrangement of things, but rather by a certain model he had chosen; even this he followed badly. He was not Alexander but he would have been Alexander's best sold ier.

Alexander's project succeeded only because it was sensible. The unfavorable results of the Persians' invasions of Greece, the conquests of Agesilaus and the retreat of the Ten Thousand had made known just how superior the Greek manner of doing battle and their sort of weapons were; and it was well known that the Persians were too great to correct themselves.

贡的东西将不会再用于各省的建设，边疆地区会日益衰败，结果边防可能空虚；这些民族甚至会萌发反叛的心理，不得不驻扎在边防的军队的生存可能都会出现问题。

推行扩张政策的君主国必然是这样一番景象：首都的奢华骇人听闻；稍远的省份则在贫困中苦苦挣扎；特别偏远的地区反而丰足、富裕。这正如我们所在的星球：中心是汹涌的大火，表面是绿叶、青草，而介乎二者之间的则是干枯、寒冷、贫瘠的土壤。


第六节　查理十二世

这位君王，仅仅依靠自己的力量，制定了一个只有通过长期战争才能实施的计划，最终招致了自己的毁灭，因为他的王国承受不起这种旷日持久的战争所造成的重负。

他企图颠覆的，不是一个走向没落的国家，而是一个正在崛起的帝国。俄罗斯人正是利用他强加于他们的战争，学会了打仗。每一次失败，都使俄罗斯人更加接近胜利；尽管他们在外国的土地上失败了，但是他们却学会了在自己的国土上保卫自己。

查理来到波兰的旷野，自以为已是世界的主宰。其实，当他在那里徘徊时，瑞典人也已攻入波兰。他的劲敌稳扎稳打，不仅把他的军队团团包围，而且还在波罗的海沿岸站稳了脚跟，并且摧毁或者说占领了里窝尼亚。

瑞典就像一条河流，人们要改变其河道时，却切断了其水源。

断送了查理的并非波尔多瓦战役。如果他不在那里覆灭，也会在别的地方灭亡。命运中的偶然事件是容易补救的；但由事物的本质决定而不断发生的事件，则是防不胜防的。

事实上，真正作弄他的，既不是事物的规律也不是命运，而是他自己。

他并不根据事物发展的情势调整自己，而是效仿他所取法的某个范例，就是这个范例他也仿效得太差。他绝对不是亚历山大；但是他可以成为亚历山大最好的士兵。

亚历山大的计划之所以成功，只是因为他的计划合理可行。波斯人侵略希腊遭遇的惨败、阿吉西老斯征战的胜利、波斯一万大军的溃退，这些事实都向世人证明，希腊人在战略战术和武器种类方面具有很大的优势；人们也清楚地知道，波斯人过于高傲，不愿意改正自己的错误。

They could no longer weaken Greece by dividing it; it was then united under a leader for whom there was no better means of hiding its servitude from it than to dazzle it by the destruction of its eternal enemies and by the expectation of conquering Asia.

As the empire was cultivated by a nation of the most industrious people in the world who plowed their lands on account of religious principle, a nation fertile and abundant in all things, it was very easy for an enemy to subsist there.

By the arrogance of these kings, always humbled in vain by their defeats, one might judge that they would hasten their downfall by always giving battle and that flattery would never allow them to doubt of their greatness.

And not only was the project wise, but it was wisely executed. Alexander, in the rapidity of his actions, even in the heat of his passions, was led by a vein of reason, if I dare use the term, and those who have wanted to make a romance of his story, those whose spirit was more soiled than his, have been unable to hide it from us. Let us speak about him at length.


Chapter 7　Alexander

He left Greece only after securing Macedonia from the neighboring barbarian peoples and completely oppressing the Greeks; he used this oppression only for the execution of his enterprise; he rendered the Lacedaemonians jealousy powerless; he attacked the maritime provinces; he made his army follow the seashore in order not to be separated from his fleet; he used discipline remarkably well against numbers; he did not lack provisions; and if it is true that victory gave him everything, he also did everything in order to gain victory.

In the beginning of his enterprise, that is, at a time when a defeat could have set him back, he left little to chance; when fortune set him above events, temerity was sometimes one of his means. When he marches against the Triballians and Illyrians before his departure, you see a war like the one Caesar later waged in Gaul. On his way to Greece, it is almost in spite of himself that he captures and destroys Thebes; camped near their city, he waits until the Thebans want to make peace; they themselves hasten their ruin. When it is a question of battling the naval forces of the Persians, Parmenion is the more audacious, but Alexander is the wiser. By his industry he maneuvered the Persians away from the seashore and reduced them to abandoning their navy, which was superior. In principle, Tyre was attached to the Persians, who could not do without its commerce and its navy; Alexander de-

肢解的方法已经削弱不了希腊，当时的希腊正团结在一个首领的旗帜之下。这个首领掩盖希腊奴役状况的最佳方法，就是用消灭希腊的夙敌和征服亚洲的希望来唤起人们对胜利的迷恋。

在这个由世界上最勤劳的民族培育的帝国里，人民根据宗教的原则在土地上辛勤耕耘。帝国的土地肥沃，物产丰硕，这也为敌人提供了维持生存的一切便利。

这些君主们虽然高傲，然而常常战败使他们总是抑郁不悦，内心遭受着折磨。我们可以断定，他们老是打仗，这无疑加速了他们的灭亡；佞臣们谄媚逢迎，也不容他们怀疑自己的伟大。

亚历山大的宏图大略切实可行，其实施的整个过程更是散发着睿智。在他迅疾的作战行动中，甚至在他情绪极度冲动的时候，他始终有“睿智的理性”驾驭着他——如果我可以斗胆援引这一说法的话。那些想把他的经历书写成传奇故事而思想境界远不及他的人，都掩盖不住这种“睿智的理性”。关于这一点，我们再慢慢叙述吧！


第七节　亚历山大

亚历山大是在巩固了马其顿，使其足以抵御邻近的野蛮民族，并且完全制服了希腊人之后，才开始远征的。他制服希腊人只是为了实现他的宏图大略。他使拉栖代孟人的嫉妒失去了效力；他攻占沿海各省，让军队在沿海地带运动以避免与舰队分离；他非常奇妙地以军纪驾驭着众多的军队；他的军队从来都不缺乏粮草；如果说胜利真是给了他一切的话，也应该说他为取得胜利也竭尽了全力。

在他的事业刚刚起步的时候，也就是说，一个闪失就可能把他毁灭的时候，他从不靠运气行事；当命运使他取得了不少胜利而享有盛名的时候，他有时候也采取鲁莽冒进的手段。在他开始远征之前，他先向特里巴里人和伊里利安人进军。你所看到的战争，就像后来恺撒向高卢人发动的战争一样。当他挥师希腊的时候，他好像是不得已才占领并摧毁了迪拜城；他在城郊安营扎寨，等待迪拜人前来讲和，然而迪拜人却自己加速了自己的毁灭。在向波斯的海军发动进攻的时候，巴儿美尼欧显示出他的勇敢，而亚历山大却展示了他的智慧。亚历山大的智慧之处在于，他巧妙地把波斯人与海岸隔开，迫使他们不得不放弃海军；其实波斯人在海军方面是有很大优势的。原则上讲，推罗城与波斯密切相关，如果失去了推罗城，波斯人就难以从事贸易和航运。于是，亚历山大便摧毁了这座城市。当大流士在另一个世界里

stroyed it. He took Egypt, which Darius had left stripped of troops while he was collecting innumerable armies in another universe.

Alexander owed his mastery of the Greek colonies to the crossing of the Granicus; the battle of Issus gave him Tyre and Egypt; the battle of Arbela gave him the whole earth.

After the battle of Issus, he lets Darius flee and concerns himself only with consolidating and ruling his conquests; after the battle of Arbela, he follows Darius so closely that he leaves him no retreat in his empire. Darius enters his towns and provinces only to leave again; Alexander's marches are so rapid that you believe that empire of the universe is the prize for running, as in the Greek games, rather than the prize for victory.

It is thus that he made his conquests; let us see how he preserved them.

He resisted those who wanted him to treat the Greeks as masters and the Persians as slaves; he thought only of uniting the two nations and wiping out the distinctions between the conquerors and the vanquished; after the conquest, he abandoned all the prejudices that had served him in making it; he assumed the mores of the Persians in order not to distress the Persians by making them assume the mores of the Greeks; this is why he showed so much respect for the wife and the mother of Darius and why he was so continent. Who is this conqueror that is mourned by all the peoples he subjected? Who is this usurper whose death moved to tears the family he had removed from the throne? This aspect of his life, historians tell us, can be claimed by no other conqueror.

Nothing strengthens a conquest more than unions by marriage between two peoples. Alexander took wives from the nation he had vanquished; he wanted the men of his court to do likewise; the rest of the Macedonians followed his example. The Franks and the Burgundians allowed these marriages; in Spain. the Visigoths forbade them and later permitted them; the Lombards not only permitted them but even fostered them; when the Romans wanted to weaken Macedonia, they established there that no unions by marriage could be made between the peoples of one province and another.

Alexander, who sought to unite the two peoples, thought of making a large number of Greek colonies in Persia; he built an infinite number of towns and cemented all the parts of this new empire so well that after his death, in the trouble and confusion of the most horrible civil wars, after the Greeks had annihilated themselves, so to speak, none of the Persian provinces rebelled.

In order not to drain Greece and Macedonia, he sent a colony of Jews to Alexandria; it was unimportant to him what mores these peoples had, provided they were faithful to him.

集结重兵时，埃及城中兵力空虚，亚历山大乘机夺取了埃及。

横渡格刺奈卡斯河，使亚历山大成为希腊殖民地的主人；伊索斯战役使他占领了推罗和埃及；阿尔贝拉一战更使他获得了整个世界。

伊索斯战役以后，他听任大流士逃走，集中精力巩固和整顿新近征服的殖民地；阿尔贝拉战役之后，他对大流士紧追不舍，使他在他的帝国里无处藏身。大流士刚到一个城市或一个省份，还立足未稳，就不得不马上转移。亚历山大的军队行动如此神速，仿佛这个世界帝国是希腊运动会上竞速的奖赏，而不是作战胜利的战果。

亚历山大就是这样实施他的征服计划。现在我们再看看他是如何巩固他所征服的殖民地的。

他反对把希腊人当做主人而把波斯人当做奴隶，他考虑要把两个民族联合起来，并消除征服民族和被征服民族在地位上的差别。征服完成以后，他就摈弃了曾经作为征服理由的一切成见。他采纳波斯人的习俗，以免波斯人因要遵从希腊人的习俗而伤感。他那样尊重大流士的妻子和母亲，那样克制自己的欲望，这就是其中的原因。他逝世时，所有被他所征服的民族都为他哀悼，这是怎样的一个征服者呢？他去世时，被他推翻的王室也为他流泪，这又是怎样的一个篡权者呢？这是他一生中光辉的一个篇章，历史学家告诉我们，人类历史上没有第二个征服者敢声称能以此为豪。

没有比以通婚的方式联结两个民族更能巩固帝国征服成果的了。亚历山大不但自己从他征服的民族中挑选妃子，也让他的朝臣这样做，结果其他马其顿人也跟着效仿。法兰克人和勃艮第人允许这种通婚；在西班牙西哥特人起初禁止这种婚姻，后来也准许了；对这种婚姻方式，伦巴底人不仅认可，而且加以鼓励；当罗马人要削弱马其顿国力的时候，他们曾规定，各个领地之间的人不得私自通婚。

亚历山大为了把两个民族联合起来，计划在波斯建立许多希腊殖民地。他建造了无数的城镇，使这个新帝国紧密地团结起来，甚至在他死后，在可怕的国内战争中，在纷乱的苦难中，在希腊人自取灭亡以后，波斯人没有在任何一个省份发生叛乱。

为了不使希腊和马其顿败落，他把一批犹太人送到亚历山大里亚去侨居。他不管这些犹太人的习俗怎样，只要他们对他效忠就行。

He left to the vanquished peoples not only their mores but also their civil laws and often even the kings and governors he had found there. He put the Macedonians at the head of troops and people from the invaded country at the head of the government, preferring to run the risk of the unfaithfulness of some individuals (which occurred a few times) to a general rebellion. He respected the old traditions and everything that recorded the glory or the vanity of these peoples. The kings of Persia had destroyed the temples of the Greeks, Babylonians, and Egyptians; he rebuilt them; there were few nations at whose altars he did not sacrifice; it seemed he had conquered only to be the monarch of each nation and the first citizen of each town. The Romans conquered all in order to destroy all; he wanted to conquer all in order to preserve all, and in every country he entered, his first ideas his first designs, were always to do something to increase its prosperity and power. He found the first ways for doing this in the greatness of his genius; the second, in his own frugality and his own economy; the third, in his immense prodigality for great things. His hand was closed for private expenditures; it opened for public expenditures. Was it a question if regulating his household? He was a Macedonian. Was it a question of paying soldiers' debts, of letting the Greeks share in his conquest, of making the fortune of each man in his army? He was Alexander.

He did two things that were bad: he burned Persepolis and killed Clitus. He made them famous by his repentance, so that one forgot his criminal actions and remembered his respect for virtue, so that these actions were considered misfortunes rather than things proper to him, so that posterity finds the beauty of his soul at virtually the same time as his ravings and his weaknesses, so that one had to be sorry for him and it was no longer possible to hate him.

I shall compare him to Caesar: when Caesar wanted to imitate the kings of Asia, he drove the Romans to despair over a thing of pure ostentation; when Alexander wanted to imitate the kings of Asia, he did a thing that entered into the plan of his conquest.,

他不仅允许被征服民族保留他们的习俗，而且还允许保留他们的民事法规，甚至保留他们原有的国王和总督。他让马其顿人统帅军队，而用本地人担任政府首领；他宁愿冒个别人对他不忠实的危险（这种情况也曾发生过），也不冒发生叛乱的危险。他尊重各民族古老的传统观念和一切涉及民族荣誉感或自豪感的文物古迹。波斯国王们毁坏了希腊人、巴比伦人和埃及人的庙宇，而亚历山大重建了这些古迹。在向他臣服的各民族的祭坛上几乎都曾放过他供奉的祭品。似乎他征服的目的只是要成为每个国家的君主，成为每个城市的第一公民。罗马人征服一切是为了毁灭一切，他征服一切则是为了保护一切。他无论经过哪一个国家，他首先想到的，最先谋划的，都是如何促进这个国家的繁荣和强盛。他之所以能够实现自己的宏图大略，主要在以下三点：首先是他天才的伟大；第二是他的俭朴精神和对个人奢华的节制；第三是他在重大事情上不惜资财。他对个人的开销控制得很紧，但对公共的开支却十分慷慨。在管理家务方面，他像一个马其顿人；但在发放军饷时，在与希腊人分享征服的果实时，在使每一个士兵都获取财富时，他就是亚历山大。

亚历山大做两件坏事：他焚毁了百泄波里；他杀戮了克里图斯。这两件事，因为他的深切忏悔而众所周知；这两件事，使人们忘记了他的罪行，而怀念他对美德的尊崇。人们认为这是两件不幸的事，并非他的本意所为。后人在这两件事上发现他的冲动和弱点的同时，更看到他的灵魂之美；人们觉得，对他应该表示惋惜，而不应该憎恨。过

我要把亚历山大和恺撒做一番比较。当恺撒想效仿亚洲君王的时候，他纯粹的炫耀和卖弄使罗马人大失所望。而当亚历山大想效仿亚洲君王的时候，他却使这种效仿服务于他的征服计划。


BOOK 11　On the Laws that Form Political Liberty in Its Relation with the Constitution


Chapter 1　The various significations given to the word liberty

No word has received more different significations and has struck minds in so many ways as has liberty. Some have taken it for the ease of removing the one whom they had given tyrannical power; some, for the faculty of electing the one whom they were to obey; others, for the right to be armed and to be able to use violence; yet others, for the privilege of being governed only by a man of their nation, or by their own laws. For a certain people liberty has long been the usage of wearing a long beard. Men have given this name to one form of government and have excluded the others. Those who had tasted republican government put it in this government; those who had enjoyed monarchical government placed it in monarchy. In short, each has given the name of liberty to the government that was consistent with his customs or his inclinations; and as, in a republic, one does not always have visible and so present the instruments of the ills of which one complains and as the very laws seem to speak more and the executors of the law to speak less, one ordinarily places liberty in republics and excludes it from monarchies. Finally, as in democracies the people seem very nearly to do what they want, liberty has been placed in this sort of government and the power of the people has been confused with the liberty of the people.


Chapter 2　What liberty is

It is true in democracies the people seem to do what they want, but political liberty in no way consists in doing what one wants. In a state, that is, in society where there are laws, liberty can consist only in having the power to do what one should want to do and in no way being constrained to do what one should not want to do.

One must put oneself in mind of what independence is and what liberty is. Liberty is the right to do everything the laws permit; and if one citizen could do what they forbid, he would no longer have liberty because the others would likewise have this same


第十一章　建立政治自由的法律与政体的关系


第一节　“民主”一词的各种含义

没有比“自由”一词有更多含义、给人留下更深印象的词汇了。有些人认为，能够轻易罢免人们曾授予专制权力的人，就是自由；也有些人认为，有权选举他们的长官，就是自由；而另一些人，把携带武器、实施暴力的权力看做自由；还有一些人，把由本民族人统治或者只受本民族法律约束的特权看做自由。曾有某个民族在很长时间里把留长胡子的习俗当做自由。另外还有一些人，把自由与某一种政体联系起来，而排除其他政体。那些崇尚共和政体的人说共和政体有自由，那些受惠于君主政体的人则说君主政体有自由。总而言之，每个人把符合自己的习惯或倾向的政治体制形式称为自由。在共和国里，人们抱怨诉苦时，往往看不见、也不十分关注那些造成痛苦的原因；在那里，法律的呼声似乎很高，而执行法律的人却很少有什么声音。因此，人们认为，共和国有自由，而君主国无自由。最后还应该指出，在民主政治的国家里，人民仿佛想做什么就能做什么。因此，人们认为这类政体有自由，而把人民的权力和人民的自由混为一谈。


第二节　什么是自由

确实在民主国家里，人民似乎想做什么就可以做什么；然而，政治自由并不是想做什么就做什么。在一个国家里，也就是说，在一个有法律约束的社会里，自由只是：一个人能够做他应该愿意做的事情，而不会被迫去做他本不愿意做的事情。

我们应该时刻记住什么是独立，什么是自由。自由是做法律准许一个人做的一切事情的权利；如果某个公民能够做法律所禁止的事情，他就不再拥有自由了，因

power.

Democracy and aristocracy are not free states by their nature. Political liberty is found only in moderate governments. But it is not always in moderate states. It is present only when power is not abused, but it has eternally been observed that any man who has power is led to abuse it; he continues until he finds limits. Who would think it! Even virtue has need of limits.

So that one cannot abuse power, power must check power by the arrangement of things. A constitution can be such that no one will be constrained to do the things the law does not oblige him to do or be kept from doing the things the law permits him to do.


Chapter 3　On the Purpose of Various States

Although all states have the same purpose in general, which is to maintain themselves, yet each state has a purpose that is peculiar to it. Expansion was the purpose of Rome; war, that of Lacedaemonia; religion, that of the Jewish laws; commerce, that of Marseilles; public tranquility, that of the laws of China; navigation, that of the laws of the Rhodians; natural liberty was the purpose of the police of the savages; in general, the delights of the prince are the purpose of the despotic states; his glory and that of his state, that of monarchies; the independence of each individual is the purpose of the laws of Poland, and what results from this is the oppression of all.

There is also one nation in the world whose constitution has political liberty for its direct purpose. We are going to examine the principles on which this nation founds political liberty. If these principles are good, liberty will appear there as in a mirror.

Not much trouble need be taken to discover political liberty in the constitution. If it can be seen where it is, if it has been found, why seek it?


Chapter 4　On the constitution of England

In each state there are three sorts of powers: legislative power, executive power over the things depending on the right of nations, and executive power over the things depending on civil right.

By the first, the prince or the magistrate makes laws for a time or for always and corrects or abrogates those that have been made. By the second, he makes peace or war, sends or receives embassies, establishes security, and prevents invasions. By the third, he punishes crimes or judges disputes between individuals. The last will be called the power of jud-

为其他人也同样拥有了这个权利。

从本质上讲，民主政治和贵族政治的国家并不是自由的国家。政治自由只存在于温和的政体中。当然，政治上宽和的国家里并不是时刻都有自由，自由只有当国家的权力没有被滥用的时候才存在。不过，这是一条千古不变的规律：有权力的人总是容易滥用权力，而且往往把权力用到极限才算罢休。谁能想到，道德本身也需要界限。

所以，从事物的本质来说，为了防止滥用权力，应该用权力制约权力。可以有这样一种政体，既不强迫人去做法律不强迫他做的事，也不阻止人去做法律允许他做的事。


第三节　各个国家的目的

一般来说，虽然一切国家都有一个相同的目的，那就是保持国家的和平与稳定，但是每一个国家各有其特殊的目的：扩张是罗马的目的；战争是拉栖代孟的目的；宗教是犹太法律的目的；贸易是马赛的目的；太平是中国法律的目的；航海是罗德人法律的目的；天然的自由，是野蛮人施政的目的。一般来说：君主获得欢乐是专制国家的目的；君主和国家都获得光荣，是君主国家的目的。波兰法律的目的是每一个人获得独立，但其结果却是对每个人的压迫。

世界上还有一个国家，其政治体制的直接目的就是政治自由。我们要考察一下在这个国家建立这种政治自由所依据的原则。如果说这种原则好，那么这个国家的自由就是显而易见的。

在政治体制中发现政治自由，并非一件难事。如果能看见自由，也就发现了自由，何必还要再寻找呢？


第四节　英格兰的政体

每一个国家有三种权力：立法权、有关国际法事项的行政权和有关民事法规的行政权。

根据上述第一种权力，国王或执政官制定临时或永久的法律，并修正或废止已经制定的法律。根据第二种权力，国王或执政官决定讲和或宣战，派遣或接受使节，维护国家安全，防御外敌入侵。根据第三种权力，国王或执政官惩处犯罪，裁决民

ging, and the former simply the executive power of the state.

Political liberty in a citizen is that tranquility of spirit which comes from the opinion each one has of his security, and in order for him to have this liberty the government must be such that one citizen ca nnot fear another citizen.

When legislative power is united with executive power in a single person or in a single body of the magistracy, there is no liberty, because one can fear that the same monarch or senate that makes tyrannical laws will execute them tyrannically.

Nor is there liberty if the power of judging is not separate from legislative power and from executive power. If it were joined to legislative power, the power over the life and liberty of the citizens would be arbitrary, for the judge would be the legislator. If it were joined to executive power, the judge could have the force of an oppressor.

All would be lost if the same man or the same body of principal men, either of nobles, or of the people, exercised these three power: that of making the laws, that of executing public resolutions, and that of judging the crimes or the disputes of individuals.

In most kingdoms in Europe, the government is moderate because the prince, who has the first two powers, leaves the exercise of the third to his subjects. Among the Turks, where the three powers are united in the person of the sultan, an atrocious despotism reigns.

In the Italian republics, where the three powers are united, there is less liberty than in our monarchies. Thus, in order to maintain itself, the government needs means as violent as in the government of the Turks; witness the state inquisitors and the lion's maw into which an informer can, at any moment, throw his note of accusation.

Observe the possible situation of a citizen in these republics. The body of the magistracy, as executor of the laws, retains all the power it has given itself as legislator. It can plunder the state by using its general wills; and, as it also has the power of judging, it can destroy each citizen by using its particular wills.

There, all power is one; and, although there is none of the external pomp that reveals a despotic prince, it is felt at every moment.

Thus princes who have wanted to make themselves despotic have always begun by uniting in their person all the magistracies, and many kings of Europe have begun by uniting all the great posts of their state.

I do believe that the pure hereditary aristocracy of the Italian republics is not precisely like the despotism of Asia. The multitude of magistrates sometimes softens the magistracy;

事纷争。我们把最后一种权力称为司法权，把第二种权力简称为国家的行政权。

一个公民的政治自由是一种心理的平安状态。这种心理的平安来源于人人都认为自己是安全的这种看法。为了享有这种自由，必须建立这样一种政府，在它的统治之下一个公民不会惧怕另一个公民。

当立法权和行政权归于同一个人或同一个机构时，自由便不复存在；因为人们害怕这个国王或议会可能制定暴虐的法律，并强制执行这些法律。

如果司法权不能同立法权和行政权分离，自由同样不复存在。如果司法权和立法权集于一身，公民的人身安全和自由将难以得到保证，因为法官就是立法者。如果司法权与行政权集于一身，法官便有了压制别人的权力。

如果由同一个人或是重要人物、贵族或平民组成的同一机关行使这三种权力，即制定法律的立法权、执行公共决议的行政权和裁决犯罪和纠纷的司法权，那后果也不堪设想。

欧洲的大多数王国都是宽和的政体。享有前两种权力的国王把第三种权力交给臣民去行使。但是在土耳其，苏丹集三种权力于一身，令人恐怖的暴政主宰着一切。

在意大利各共和国，三种权力合为一体，人民享有的自由比我们君主国的还少。为了维持统治，这些国家的政府也需要像土耳其政府一样，采取极端残暴的手段；国家的监察官和狮子口检举箱的设置就证明了这一点，告密者可以随时以书信的形式提出控告。

请看看这些共和国公民的悲惨处境吧！同一个官僚机构，既是法律的执行者，又拥有一切立法权力。它可以利用一般的意志践踏整个国家，作为司法者，又可以利用它的个别意志摧残每一个公民。

在那里一切权力集于一身，虽然看不到专制君主的豪华奢侈，但人们时时刻刻都能感受到专制君主的存在。

因此，企图实施专制统治的君主，总是首先从独揽各种职权开始；欧洲有一些国王就是从独霸国家的一切要职开始的。

我确信，意大利共和国纯粹世袭的贵族政治，与亚洲的专制主义并非完全相同。在这些共和国里，官吏数目众多，有时能使政治宽和一些，贵族们也不见得总能取

not all the nobles always concur in the same designs; there various tribunals are formed that temper one another. Thus, in Venice, the Great Council has legislation; the Pregadi, execution; Quarantia, the power of judging. But the ill is that these different tribunals are formed of magistrates taken from the same body; this makes them nearly a single power.

The power of judging should not be given to a permanent senate but should be exercised by persons drawn from the body of the people at certain times of the year in the manner prescribed by law to form a tribunal which lasts only as long as necessity requires.

In this fashion the power of judging, so terrible among men, being attached neither to a certain state nor to a certain profession, becomes, so to speak, invisible and null, judges are not continually in view; one fears the magistracy, not the magistrates.

In important accusations, the criminal in cooperation with the law must choose the judges, or at least he must be able to challenge so many of them that those who remain are cons idered to be of his choice.

The two other powers may be given instead to magistrates or to permanent bodies because they are exercised upon no individual, the one being only the general will of the state, and the other, the execution of that general will.

But though tribunals should not be fixed, judgments should be fixed to such a degree that they are never anything but a precise text of the law. If judgments were the individual opinion of a judge, one would live in this society without knowing precisely what engagements one ha s contra cted.

Further, the judges must be of the same condition as the accused, or his peers, so that he does not suppose that he has fallen into the hands of people inclined to do him violence.

If the legislative power leaves to the executive power the right to imprison citizens who can post bail for their conduct, there is no longer any liberty, unless the citizens are arrested in order to respond without delay to an accusation of a crime the law has rendered capital; in this case they are really free because they are subject only to the power of the law.

But if the legislative power believed itself endangered by some secret conspiracy against the state or by some correspondence with its enemies on the outside, it could, for a brief and limited time, permit the executive power to arrest suspected citizens who would lose their liberty for a time only so that it would be preserved forever.

And this is the only means consistent with reason of replacing the tyrannical magistracy of the ephors and the state inquisitors of Venice, who are also despotic.

As, in a free state, every man, considered to have a free soul, should be governed by

得一致的意见；那里设置的各种不同机构，也能使政治宽和一些。因此，在威尼斯立法权属于大议会，行政权归常委会，而司法权则属于四十人会。但是弊端在于：这些不同的机关都是由同一阶层的官吏组成的，所以这与三权合一也并没有太大的区别。

司法权不应由常设的元老院把持，而应该交给由每年在一定的时间、依照法律规定的方式从普通民众中选举产生的人士。由这些人士组成法院，而法院的存续期限则根据需要确定。

这样令人畏惧的司法权，既不属于某个特殊的阶层，也不依附于某个特定的行业，似乎就无影无踪了。法官不经常出现在人们的眼前，人们惧怕的是执法的机关，而不是具体的法官。

即使在一些重大控告案件中，也应该允许被告依据法律选择法官；或者至少满足他提出某些法官回避的要求，这样留下来审案的法官就可以认为是他选择的法官了。

其他的两种权力则可以授予某些官吏或某个常设的机构，因为这两种权力的行使都不以具体的个人为对象。一种权力属于国家的一般意志，而另一种权力只不过是执行前一种权力罢了。

但是，如果法官不是固定的，判例应该确定不变。这样判决就是法律条文的准确阐释。如果判决只是法官个人意见的话，那么，人民生活在这个社会中，就无法准确地明白自己在其中所承担的义务。

法官还应该与被告处于同等的地位，或者说，法官与被告是同辈人。这样，被告就不会觉得自己落入了倾向于对他施暴的人手中。

如果立法机关允许执法机关把能够对自己行为做出保证的公民投入监狱的话，就没有自由可言了。但是，如果他们犯了法律认定的重罪，需要立即逮捕审讯，则另当别论。在这种情况下，他们仍然是真正自由的，因为他们只是受法律力量的约束。

但是，如果立法机关认为，国家由于某种谋反的阴谋或者串通外敌的行为而处于危险境地的时候，立法机关可以授权执法机关在规定的有限时间内逮捕有犯罪嫌疑的公民。这些人暂时失去了自由，但目的正是为了永久地维持自由。

这正是防止监察官施暴、预防专制的威尼斯的国家检察官滥用权力的唯一合理的补救办法。

在一个自由的国家里，每一个人都被认为在精神上是自由的，不受他人的支配，

himself, the people as a body should have legislative power; but, as this is impossible in large states and is subject to many drawbacks in small ones, the people must have their representatives do all that they themselves cannot do.

One knows the needs of one's own town better than those of other towns, and one judges the ability of one's neighbors better than that of one's other compatriots. Therefore, members of the legislative body must not be drawn from the body of the nation at large; it is proper for the inhabitants of each principal town to choose a representative from it.

The great advantage of representatives is that they are able to discuss public business. The people are not at all appropriate for such discussions; this forms one of the great drawbacks of democracy.

It is not necessary that the representatives, who have been generally instructed by those who have chosen them, be instructed about each matter of business in particular, as is the practice in the Diets of Germany. It is true that, in their way, the word of the deputies would better express the voice of the nation; but it would produce infinite delays and make each deputy the master of all the others, and on the most pressing occasions the whole force of the nation could be checked by a caprice.

Mr. Sidney says properly that when the deputies represent a body of people, as in Holland, they should be accountable to those who have commissioned them; it is another thing when they are deputed by boroughs, as in England.

In choosing a representative, all citizens in the various districts should have the right to vote except those whose estate is so humble that they are deemed to have no will of their own.

A great vice in most ancient republics was that the people had the right to make resolutions for action, resolutions which required some execution, which altogether exceeds the people's capacity. The people should not enter the government except to choose their representatives; this is quite within their reach. For if there are few people who know the precise degree of a man's ability, yet everyone is able to know, in general, if the one he chooses sees more clearly than most of the others.

Nor should the representative body be chosen in order to make some resolution for action, a thing it would not do well, but in order to make laws or in order to see if those they have made have been well executed; these are things it can do very well and that only it can do well.

In a state there are always some people who are distinguished by birth, wealth, or honors;

所以，人民应该集体享有立法权。但是在大国里这是不可能的，在小国里也有许多缺陷，所以，人民必须通过他们的代表行使他们无法行使的权力。

人们对自己所在城市的需求比对其他城市的需求，了解得更清楚；人们对邻居的才能的判断比对其他同胞的才能的判断更准确。所以，立法机关的成员，一般不应该在全国范围内选举产生，而应该在每一个主要城市，由当地居民选举产生一名代表。

代表的最大好处，在于他们有参政议政的能力。普通的民众则根本不适宜于商议国家大事。这成为民主政治的一大缺憾。

已经领受了选民基本意愿的代表，不必像德意志议会中实行的那样，在每一件事情上接受选民的具体指示。诚然，事事请示选民，代表们能更好地传达人民的心声；但是这将造成无限期的拖延，也会使代表们之间难以沟通，而且在紧急关头，整个国家的权力部门可能因为一个人奇异的想法而陷入瘫痪状态。

悉尼先生说得好，议员们如果像荷兰那样，是代表人民的一个团体，那就应该向选民负责；但是如果像英格兰那样，是由乡镇选派的话，那就是另一回事了。

各地区的公民在选举代表时都应该有投票权。不过，那些社会地位特别卑微而被认为没有个人意志的人除外。

古代的大多数共和国有一个重大的缺陷，就是人民有权通过一些需要执行的决议，而这是老百姓们根本不能胜任的事。他们参政的方式，应该局限于选举代表，这才是他们真正力所能及的。因为，尽管能够准确了解别人能力的人为数不多，但是每一个人都能大致知道他所选举的人是否比其他大多数人更有能力。

代表团不是为了针对国家具体事务做出决议而选出的，因为这些事情它是做不好的。代表团是为了制定法律并监督法律的执行情况而选出的。这是它能够做好的事情，也只有它能够做好这样的事情。

在一个国家里，总是有一些人，他们出身高贵、非常富有或者功勋卓著。如果

but if they were mixed among the people and if they had only one voice like the others, the common liberty would be their enslavement and they would have no interest in defending it, because most of the resolutions would be against them. Therefore, the part they have in legislation should be in proportion to the other advantages they have in the state, which will happen if they form a body that has the right to check the enterprises of the people, as the people have the right to check theirs.

Thus, legislative power will be entrusted both to the body of the nobles and to the body that will be chosen to represent the people, each of which will have assemblies and deliberations apart and have separate views and interests.

Among the three powers of which we have spoken, that of judging is in some fashion, null. There remain only two; and, as they need a power whose regulations temper them, that part of the legislative body composed of the nobles is quite appropriate for producing this effect.

The nobility should be hereditary. In the first place, it is so by its nature; and, besides, it must have a great interest in preserving its prerogatives, odious in themselves, and which, in a free state, must always be endangered.

But, as a hereditary power could be induced to follow its particular interests and forget those of the people. In the things about which one has a sovereign interest in corrupting, for instance, in the laws about levying silver coin, it must take part in legislation only through its faculty of vetoing and not through its faculty of enacting.

I call the right to order by oneself, or to correct what has been ordered by another, the faculty of enacting. I call the right to render null a resolution taken by another the faculty of vetoing, which was the power of the tribunes of Rome. And, although the one who has the faculty of vetoing can also have the right to approve, this approval is no more than a declaration that one does not make use of one's faculty of vetoing, and it derives from that faculty.

The executive power should be in the hands of a monarch, because the part of the government that almost always needs immediate action is better administered by one than by many, whereas what depends on legislative power is often better ordered by many than by on e.

If there were no monarch and the executive power were entrusted to a certain number of persons drawn from the legislative body, there would no longer be liberty, because the two powers would be united, the same persons sometimes belonging and always able to belong to both.

让他们与平民混在一起，与其他人一样选举时只有一票，公共的自由将是对他们的奴役，他们不会有兴趣保护这种自由，因为大多数的决议是对他们不利的。因此，他们在立法上的权力应该与他们在国家其他方面的权益一致。可以让他们组成一个团体，并有权制止平民的侵犯，正如平民有权制止他们的侵犯一样。

因此，贵族团体和选举产生的代表平民的团体应该同时拥有立法权。两个团体有各自的议会，各自商议国事，也有各自的见解和利益。

在上述三种权力中，司法权从某种意义上来说是不存在的。所以，就只有两种权力了。而这两种权力还需要一种力量加以调整，使他们趋于温和，而立法团体中，由贵族组成的那一部分，是最适合承担这一任务的。

贵族团体应该是世袭的。这首先是由它的性质决定的，其次是因为它有保持其特权的强烈愿望，而且这些特权本身是人们所憎恶的。这种世袭制度，要是在一个自由国家，一定会经常处于危险之中。

不过，这种世袭的权力很容易被用来追求少数人的私利而不顾平民大众的利益。在一些事务中，通过收买贵族就可以获得巨大的利益，例如关于征收税银的法案方面，所以这种世袭权力在立法上应该只有否决权，而不应该有动议权。

我所谓的“动议权”，是指自己制定法令或修改已经制定的法令的权力。我所谓的“否决权”，是指撤销别人所作决议的权力；罗马护民官就拥有这样的权力。虽然有否决权的人也有批准权，但是，这种批准只不过是他不行使否决权的一种表示而已，是从否决权引申出来的。

行政权应该掌握在国王的手中，因为政府的这部分职能几乎总是需要决策迅速、雷厉风行，而由一人主持比由多人管理要好。与之相反，属于立法方面的问题则由多人决定比由一个人独断要好。

如果没有国王，而把行政权交给由立法机关内部推举的人，自由也就不复存在了；因为这样就使两种权力合为一体，有时候某些人会同时掌握两种权力，而且任何时候他们都能够同时掌握两种权力。

If the legislative body were not convened for a considerable time, there would no longer be liberty. For one of two things would happen; either there would no longer be any legislative resolution and the state would fall into anarchy; or these resolutions would be made by the executive power, and it would become absolute.

It would be useless for the legislative body to be convened without interruption. That would inconvenience the representatives and besides would overburden the executive power, which would not think of executing, but of defending its prerogatives and its right to execute.

In addition, if the legislative body were continuously convened, it could happen that one would do nothing but replace the deputies who had died with new deputies; and in this case, if the legislative body were once corrupted, the ill would be without remedy. When various legislative bodies follow each other, the people, holding a poor opinion of the current legislative body, put their hopes, reasonably enough, in the one that will follow; but if the legislative body were always the same, the people, seeing it corrupted, would expect nothing further from its laws; they would become furious or would sink into indolence.

The legislative body should not convene itself. For a body is considered to have a will only when it is convened; and if it were not convened unanimously, one could not identify which part was truly the legislative body, the part that was convened or the one that was not. For if it had the right to prorogue itself, it could happen that it would never prorogue itself; this would be dangerous in the event that it wanted to threaten executive power. Besides, there are some times more suitable than others for convening the legislative body; therefore, it must be the executive power that regulates, in relation to the circumstances it knows, the time of the holding and duration of these assemblies.

If the executive power does not have right to check the enterprises of the legislative body, the latter will be despotic, for it will wipe out all the other powers, since it will be able to give to itself all the power it can imagine.

But the legislative power must not have the reciprocal faculty of checking the executive power. For, as executive has the limits of its own nature. it is useless to restrict it; besides, executive power is always exercised on immediate things. And the power of the tribunes in Rome has faulty in that it checked not only legislation but even execution; this caused great il ls.

But if, in a free state, legislative power should not have the right to executive power, it has the right and should have the faculty to examine the manner in which the laws it has

如果立法机关长期不召开会议，自由也就会不复存在。因为下列情况之一必然发生：一是不再有立法机关的决议，国家就会处于无政府状态；二是行政机关会取代立法机关做出立法决议，这样行政权必然走向专制。

立法机构不间断地开会也无必要。这不但给立法代表带来不便，而且还会过度耗费行政人员的时间和精力；行政人员将不再专心于行政事务而只是考虑如何保护他们的特权和行政权。

此外，如果立法机构不断集会的话，我们就得不断地选举新的代表去顶替死去的代表；在这种情况下，立法机构一旦腐败，那就不可救药。倘若立法人员可以成批地更换，对本届立法机构有意见的人，还可以寄希望于下一届。假如立法机构一成不变，民众一旦看到立法机构腐败了，就对它所制定的法律失去了希望。民众就会为之愤怒，或者变得麻木不仁。

立法机构不应该自行召集会议。因为一个团体只有在召开会议以后才被认为有了统一的意志；倘若不是全体成员参加会议的话，就很难断定哪一部分人真正代表立法机构，是参加会议的那部分人还是未出席会议的那部分人。如果立法机构有权休会的话，它也可能永不休会。当它想干涉行政权的时候，出现上述情况是非常有害的。此外，立法机构开会的时间应该有所选择，有些时间可能宜开会，而有些时间可能不宜开会。所以，应该由行政机构根据它所了解的情况确定会议召集的时间和期限。

假如行政机构无权制止立法机构的越权行为，立法机构就会变得专制起来；它可以把其他的权力全部毁掉，因为它能够把可以想象到的权力全部归于自己。

但是，立法机构不应该有对等地约束行政权的权力。因为行政权本质上有它的权限范围，所以用不着再给它划定权限；而且，行政权的行使总是以需要迅速处理的事情为对象。罗马的护民官有太大的权力，不仅可以约束立法而且可以牵制行政，因此引发了很多的弊害。

然而，在一个自由国家，情况就不同了，立法机构不应该有阻止行政机构处理事务的权力，但是它有权而且应该有权审查和监督它所制定法律的实施情况。这正

made have been executed; and this is the advantage of this government over that of Crete and Lacedaemonia, where the kosmoi and the ephors were not held accountable for their administration.

But, whether or not this examination is made, the legislative body should not have the power to judge the person, and consequently the conduct, of the one who executes. His person should be sacred because, as he is necessary to the state so that the legislative body does not become tyrannical, if he were accused or judged there would no longer be liberty.

In this case, the state would not be a monarchy but an unfree republic. But, as he who executes cannot execute badly without having as ministers wicked counselors who hate the law although the laws favor them as men, these counselors can be sought out and punished. And this is the advantage of this government over that of C nidus, where the people could never get satisfaction for the injustices that had been done to them, as the law did not permit calling the amymones to judgment even after their administration.

Although in general the power of judging should not be joined to any part of the legislative power, this is subject to three exceptions founded on the particular interests of the one who is to be judged.

Important men are always exposed to envy; and if they were judged by the people, they could be endangered and would not enjoy the privilege of the last citizen of a free state, of being judged by his peers. Therefore, nobles must not be called before the ordinary tribunals of the nation but before that part of the legislative body composed of nobles.

It could happen that the law, which is simultaneously clairvoyant and blind, might be too rigorous in certain cases. But the judges of the nation are, as we have said, only the mouth that pronounces the words of the law, inanimate beings who can moderate neither its force nor its rigor. Therefore, the part of the legislative body, which we have just said is a necessary tribunal on another occasion, is also one on this occasion; it is for its supreme authority to moderate the law in favor of the law itself by pronouncing less rigorously than the law.

It could also happen that a citizen, in matters of public business, might violate the ights of the people and commit crimes that the established magistrates could not or would not want to punish. But, in general, the legislative power cannot judge, and even less so in this particular case, where it represents the interested party, the people. Therefore, it can be only the accuser. But, before whom will it make its accusation? Will it bow before the tribunals of law, which are lower than it and are, moreover, composed of those who, being r

是英格兰的政体比克里特和拉栖代孟政体的高明之处。在这两个国家里，行政长官并不要求汇报他们的施政情况。

但是，无论审查与否，立法机构不应该有权审讯行政官员，并因此而审查他的行政行为。他应该是神圣不可侵犯的，这对于国家防止立法机构趋于专制是非常必要的。行政官员一旦遭指控或者被审讯，自由就不存在了。

如果真是这样，国家就不是一个君主国，而是一个没有自由的共和国。但是，如果执政官没有很坏的辅佐人员的话，他是不会把事情办坏的。这些辅佐人员，身为人臣，却憎恶法律，尽管他们作为正常人，是受法律保护的。这种坏人应该受到追究与惩罚。这一点正说明了英格兰政体优于尼德政体。尼德的法律禁止法律传讯行政官，即使在他们卸任以后也是如此，所以人民所受的冤屈永远也得不到申诉。

虽然一般来说，司法权不应该同立法权的任何部分结合，但也有三种例外，这是建立在受审人的个人利益的基础上的。

显贵的人容易遭人妒忌，如果他们由平民来审判，就会陷于危险的境地而不能享有一个自由国家最普通的公民能够享有的接受同等人审判的权利。因此，贵族不应该在平民法院受审，而应该由立法机构中由贵族组成的那部分人去审判。

有时可能会出现这样一种情形，明智但片面的法律会在某种场合显得过于严厉。正如我们所说，国家的法官不过是法律的代言人，是不带感情色彩的人，他们既不能缓和法律的威力也不能改变法律的严厉性。所以，我们刚才提到的立法机构由贵族组成的那部分即贵族院，在审判贵族时是一个必要的法庭，在缓和法律的威力方面也是一个必要的法庭。它有最高的权力，为了法律本身的利益，可以判处较轻的刑罚，从而缓和法律的严厉性。

有时还会出现另外一种情形，某个公民在公众事务方面侵犯了人民的权利，犯了普通法官所不能或不愿意惩处的罪行。但是，一般来说，立法机构不能审判案件；特别是在这种特殊的案件中，它所代表的人民就是利害关系的一方，那就更不能审判了。因此，立法机构只能作为控方。然而，它该向谁提出控诉呢？它是否要屈尊向法院提出控告呢？法院是其下级机关，也是由人民组成的。法院会不会被这样势

also of the people, would be swept along by the authority of such a great accuser? No: in order to preserve the dignity of the people and the security of the individual, that part of the legislature drawn from the people must make its accusation before the part of the legislature drawn from the nobles, which has neither the same interests nor the same passions.

This last is the advantage of this government over most of the ancient republics, where there was the abuse that the people were judge and accuser at the same time.

Executive power, as we have said, should take part in legislation by its faculty of vetoing; otherwise it will soon be stripped of its prerogatives. But if legislative power takes part in execution, executive power will equally be lost.

If the monarch took part in legislation by the faculty of enacting, there would no longer be liberty. But as in spite of this, he must take part in legislation in order to defend himself, he must take part in it by the faculty of vetoing.

The cause of the change in government in Rome was that the senate, which had one part of the executive power, and the magistrates, who had the other, did not have the faculty of vetoing, as the people had.

Here, therefore, is the fundamental constitution of the government of which we are speaking. As its legislative body is composed of two parts, the one will be chained to the other by their reciprocal faculty of vetoing. The two will be bound by the executive power, which will itself be bound by the legislative power.

The form of these three powers should be rest or inaction. But as they are constrained to move by the necessary motion of things, they will be forced to move in concert.

As executive power belongs to the legislative only through its faculty of vetoing, it cannot enter into the discussion of public business. It is not even necessary for it to propose, because, as it can always disapprove of resolutions, it can reject decisions on propositions it would have wanted left unmade.

In some ancient republics, where the people as a body discussed the public business, it was natural for the executive power to propose and discuss with them; otherwise, there would have been a strange confusion in the resolution.

If the executive power enacts on the raising of public funds without the consent of the legislature, there will no longer be liberty, because the executive power will become the legislator on the most important point of legislation.

If the legislative power enacts, not from year to year, but forever, on the raising of public funds, it runs the risk of losing its liberty, because the executive power will no longer

力强大的原告所左右呢？不，它不能向法院提出控告。为了维护人民的尊严和被告个人的安全，立法机关代表平民利益的部分即下议院向同机关代表贵族利益的贵族院提出控告。贵族院与下议院既无相同的利益，也无共同的欲望。

这正是英格兰的政体优于大多数古代共和国的地方。古代共和国的弊病在于，民众既是法官又是控方。

如上所述，行政机构应该通过其否决权来参与立法，否则就会失去它的特权；但是，立法机构如果参与行政，行政机构也同样会丧失其权力。

如果君主以动议权的形式参与立法，那就没有了自由。不过，为了维护其统治，君主必须参与立法；他应该以否决权的形式参与立法。

罗马政体的不断变更，就是因为有部分行政权的元老院和有另一部分行政权的官吏，都没有人民具有的否决权。

这就是我们探讨的英格兰的基本政治体制：立法机构由两部分组成，它们通过相互的否决权相互制约，二者都受行政权的约束，行政权又受立法权的约束。

这三种权力的形式应该是静止不变的。不过，事物必然的运动迫使三权有所运动，因此它们只能协调一致地运动。

因为行政权只能通过否决权参与立法，它不能直接参与立法问题的辩论。它甚至无须提出议案，因为它总是可以不批准立法机构的决议，就能够否决它不愿意人们提出的议案。

在一些古代的共和国里，民众集体讨论国事。行政者提出议案与民众共同讨论，那是非常自然的；要不是这样的话，形成的决议就可能前后不一致，甚至前后矛盾。

如果行政机构在未征得立法机构同意的情况下，就对国家的税收问题做出决定，那么自由就不复存在了，因为行政机构在重大立法问题上取代了立法机构。

对于国家的税收问题，如果立法机构并不逐年审议，而是一次性形成决议，那么立法机构就有失去自由的危险，因为行政权不再依赖于立法权。当行政机构永久

depend upon it; and when one holds such a right forever, it is unimportant whether that right comes from oneself or from another. The same is true if the legislative power enacts, not from year to year, but forever, about the land and sea forces, which it should entrust to the executive power.

So that the one who executes is not able to oppress, the armies entrusted to him must be of the people and have the same spirit as the people, as they were in Rome until the time of Marius. This can be so in only two ways: either those employed in the army must have enough goods to be answerable for their conduct to the other citizens and be enrolled for a year only, as was practiced in Rome; or, if the troops must be a permanent body, whose soldiers come from the meanest parts of the nation, legislative power must be able to disband them as soon as the legislature so desires; the soldiers must live with the citizens, and there must not be a separate camp, a barracks, or a fortified place.

Once the army is established, it should be directly dependent on the executive power, not on the legislative body; and this is in the nature of the thing, as its concern is more with action than with deliberation.

Men's manner of thinking is to make more of courage than of timidity; more of activity than of prudence; more of force than of counsel. The army will always scorn a senate and respect its officers. It will not make much of the orders sent from a body composed of people it believed timid and, therefore, unworthy to command it. Thus, whenever the army depends solely on the legislative body, the government will become military. And if the contrary has ever occurred, it is the effect of some extraordinary circumstances; it is because the army there is always separated, because it is composed of several bodies each of which depends upon its particular province, because the capitals are in excellent locations whose situation alone defends them and which have no troops.

Holland is even more secure than Venice; it could flood rebellious troops; it could leave them to die of hunger; since the troops are not in towns that could give them sustenance, their sustenance is precarious.

For if, in the case of an army governed by the legislative body, particular circumstances keep the government from becoming military, one will encounter other drawbacks; one of these two things must happen, either the army must destroy the government, or the government must weaken the army.

And this weakening will have a fatal cause: it will arise from the very weakness of the government.

性地取得了这种权力，那么这种权力是自己固有的还是别人授予的，就已经无关紧要了。对于陆海军的统率问题，如果立法机构不逐年审议一而一次性做出决定的话，也会出现同样的结果。

为防止行政机构的压迫行为，交由行政机构指挥的军队应该是人民的军队，并具有人民的思想意识，如同马利乌斯时代以前的罗马一样。要做到这一点，只有两种方法。一种是，在军队中服役的人要有相当的财产，作为他在行为上对其他公民负责的保证；像罗马的兵役制度一样，服务期限应以一年为限。另一种是，如果设有常备军队，且士兵都是国内最卑贱的人，立法机构应该有权随时解散军队，士兵应该与民众杂居，应该不设营地、不建兵营和堡垒。

军队一旦建立起来，就不应该直接归立法机关管辖，而应该听命于行政机关；这是事物的性质决定的，因为军队关注的是行动而不是言论。

人们在思想上总是崇尚勇敢，鄙视怯懦；赞赏行动，看轻谨慎；看重实力，轻视谋略。军队总是蔑视元老院，而敬重军官。他们不重视立法机关的命令，因为他们认为，立法机关里都是些懦夫，不配指挥他们。所以，如果军队完全听命于立法机关，那么政府就可能军事化了。如果不会出现这种情况的话，那一定是有特殊的原因，比如军队经常不集中；或者是军队由多个军团组成，而各军团分属不同的省份；或者是各主要城镇地势险要，易于防守，根本无需军队。

荷兰比威尼斯更为安全，它能把叛军淹死，也能把叛军饿死。叛军无法总是留守在能给他们提供给养的城市，如果给养不足，他们就很难长期生存。

如果军队由立法机关统帅，即使由于某些特殊情况避免了政府带有军事性质，仍旧不免遇到其他难题，以下两种情况必然出现其一：要么军队推翻政府；要么政府削弱军队。

如果是政府削弱了军队，那一定是一种致命的因素造成的，即是政府本身的弱点引起的。

If one wants to read the admirable work by Tacitus, On the Mores of the Germans, one will see that the English have taken their idea of political government from the Germans. This fine system was found in the forests.

Since all human things have an end, the state of which we are speaking will lose its liberty; it will perish. Rome, Lacedaemonia, and Carthage have surely perished. This state will perish when legislative power is more corrupt than executive power.

It is not for me to examine whether at present the English enjoy this liberty or not. It suffices for me to say that it is established by their laws, and I seek no further.

I do not claim hereby to disparage other governments, or to say that this extreme political liberty should humble those who have only a moderate one. How could I say that, I who believe that the excess even of reason is not always desirable and that men almost always accomm od ate them s elves better to middles tha n to extremities?

Harrington, in his Oceana, has also examined the furthest point of liberty to which the constitution of a state can be carried. But of him it can be said that he sought this liberty only after misunderstanding it, and that he built Chalcedon with the coast of Byzantium before his eyes.


Chapter 5　The monarchies that we know

The monarchies we know do not have liberty for their direct purpose as does the one we have just mentioned; they aim only for the glory of the citizens, the state, and the prince. But this glory results in a spirit of liberty that can, in these states, produce equally great things and can perhaps contribute as much to happiness as liberty itself.

The three powers are not distributed and cast on the model of the constitution that we have mentioned; each instance shows a particular distribution of them and each approximates political liberty accordingly; and, if it did not approximate it, the monarchy would degenerate into despotism.


Chapter 6　Why the ancients had no clear idea of monarchy

The ancients did not at all know the government founded on a body of nobility and even less the government founded on a legislative body formed of the representatives of a nation. The republics of Greece and Italy were towns in which each had its own government and assembled its own citizens within its walls. Before the Romans had swallowed up all the republics, there were almost no kings anywhere, in Italy, Gaul, Spain, Germany; all of these

要是能拜读塔西陀的大作《日耳曼人的风俗》，你就会发现，英国人关于政治体制的思想是从日耳曼人那里学来的，而这种良好的体制还是在森林中发现的。

人世间的一切事物都有一个终结，我们谈论的国家终有一天也会失去自由，也会灭亡。罗马、拉栖代孟和迦太基早已灭亡了。当立法机关比行政机关更为腐败的时候，国家就必然要灭亡。

我无意考察英国人现在是否享有这种自由，我只要能证明这种自由是由其法律制度确立起来的，就满足了。我不想再做进一步的探究。

我无意在此贬抑其他政体，也并非认为这种极端的政治自由应当使那些具有一般自由的政体相形见绌。我应该怎么说呢？我认为，即使是赔礼道歉，如果过分了，也不是人们期待的东西。适中往往比极端更适合于人类。

哈林顿在他所著的《大洋国》一书中，也曾研究过国家政体所能达到的高度自由的问题。不过，我们可以说，他只是误解了真正的自由才去寻找自由的；尽管拜占庭的海岸就在他的眼前，他却建造了卡尔西敦。


第五节　我们所熟悉的君主政体

我们所熟悉的一些君主国家，并不像刚刚谈过的那个君主国家那样，把自由作为直接的目标，它们所追求的只不过是公民、国家和君主的荣誉。然而，从这种荣誉中却产生了一种自由的精神。这种精神，如同自由本身一样，能在这些国家成就伟大的事业，能给这些国家的人民带来幸福。

在这些国家里，三权的划分和建立并没有以我们所提到的那个国家的政体为模式。每一个国家都对三权进行了独特的划分，而这些独特的划分都或多或少地使国家接近政治自由；如果不是这样的话，君主政体就会蜕变为专制政体。


第六节　为什么古人对君主政体没有明确的认识

古人几乎一点儿都不了解以贵族团体为基础的政体，对以国民代表组成的立法机构为基础的政体就知道得更少。希腊和意大利的共和国都是一些城邦，每个城邦都有自己的政府机构。它们召集公民在自己的城墙内开会商议事务。在罗马几乎兼并了所有的共和国以前，在意大利、高卢、西班牙和德意志，几乎没有一个地方有国王，这些地方都是一些弱小的民族或者小型的共和国，甚至整个非洲也从属于一

were small peoples or small republics. Even Africa was subject to a large republic; Asia Minor was occupied by Greek colonies. Therefore, there was no example either of deputies from towns or of assemblies of the states; one had to go as far as Persia to find the government of one alone.

It is true that there were federal republics; many towns sent deputies to an assembly. But I say that there was no monarchy on this model.

Here is how the plan for the monarchies that we know was formed. The Germanic nations who conquered the Roman Empire were very free, as is known. On the subject one has only to see Tacitus on the Mores of the Germans. The conquerors spread out across the country; they lived in the countryside, rarely in the towns. When they were in Germany, the whole nation could be assembled. When they dispersed during the conquest, they could no longer assemble. Nevertheless, the nation had to deliberate on its business as it had done before the conquest; it did so by representatives. Here is the origin of Gothic government among us. It was at first a mixture of aristocracy and monarchy. Its drawback was that the common people were slaves; it was a good government that had within itself the capacity to become better. Giving letters of emancipation became the custom, and soon the civil liberty of the people, the prerogatives of the nobility and of the clergy, and the power of the kings, were in such concert that there has never been, I believe, a government on earth as well tempered as that of each part of Europe during the time that this government continued to exist; and it is remarkable that the corruption of the government of a conquering people should have formed the best kind of government men have been able to devise.


Chapter 7　Aristotle's manner of thinking

Awkwardness is clearly seen in Aristotle's treatment of monarchy. He established five kinds: he does not distinguish among them by the form of the constitution but by accidental things, like the virtues or the vices of the prince, or by extrinsic things, like the usurpation of the tyranny or succession to it.

Aristotle includes in the list of monarchies both the empire of the Persians and the kingdom of Lacedaemonia. But who does not see that the one was a despotic state and the other is republic.

The ancients, who did not know of the distribution of the three powers in the government of one alone, could not achieve a correct idea of monarchy.

个大的共和国，小亚细亚也曾被希腊的殖民主义者所占领。所以，在那里找不到城市代表的例子，更找不到国家议会的实例，必须要到波斯才能看到专制的君主政体。

当时的确有过联邦制共和国，许多城市选派代表参加同一个议会。但是，我必须指出，以此为模式而建立起来的君主国当时是不存在的。

我们所熟悉的君主政体的最初设想是这样形成的。大家都知道，征服了罗马帝国的日耳曼民族是十分自由的民族。关于这一点，只要读一读塔西佗的《日耳曼人的风俗》一书就清楚了。这些征服者散居在全国各地，他们大都住在乡村，很少居住在城镇。当他们住在德意志的时候，他们可以召集整个民族的会议，但是当他们在征服过程中散居以后，他们根本不可能再召集这样的会议了。但是全民族还需要像他们进行征服前那样讨论国事，于是便通过选出的代表来完成这样的事情。这就是我们现在哥特式政体的起源。这种政体起初是贵族政治和君主政体的混合体。这种政体虽然也有弊端，就是出身低微的平民都是奴隶，但确是一种好政体，因为它自身有变好的潜在可能。不久颁发奴隶解放证书的习惯开始形成；百姓民事上的自由、贵族与僧侣的特权以及国王的权力，三权之间变得如此高度协调，我甚至认为，在上述政体的存续期间，世界上没有能像欧洲各地那样宽和的政府了。令人感到惊奇的是，一个征服者民族的政体的腐败，竟然形成了人类当时所能想象到的最为优秀的政体。


第七节　亚里士多德的看法

亚里士多德在论述君主政体的时候，显然感到了困惑。他把君主国家分为五类，他不是按政体的形式进行划分，而是按照某些带有偶然性的东西划分的，如君主的美德与邪恶，或者按照一些外在的东西划分的，如专制政权是被篡夺的还是被继承的。

亚里士多德把波斯帝国和拉栖代孟王国都列为君主国家。但是，大家谁不知道，一个是专制国家，而另一个是共和国呢？

古人不知道专制君主政体中三权的分配，所以对君主政体不可能有一个正确的概念。


Chapter 8　On the kings of heroic times among the Greeks

Among the Greeks in heroic times, a kind of monarchy was established that did not continue to exist. Those who had invented the arts, waged war for the people, assembled men who were scattered here and there or given them lands, won the kingdom for themselves and passed it down to their children. They were kings, priests, and judges. This is one of the five kinds of monarchy of which Aristotle speaks, and this is the only one that might arouse the idea of the monarchical constitution. But the plan of this constitution is the opposite of that of our monarchies today.

The three powers were distributed there so that the people had the legislative power, and the king, the executive power and the power of judging; whereas, in the monarchies we know, the prince has the executive and the legislative power, or at least a part of the legislative power, but he does not judge.

In the government of the kings of heroic times, the three powers were badly distributed. These monarchies could not continue to exist; for, as soon as the people could legislate, they could reduce royalty to nothing at the least caprice, as they did everywhere.

Among a free people who have legislative power, among a people enclosed within a town, where everything odious becomes even more odious, the masterwork of legislation is to know where properly to place the power of judging. But it could not be placed worse than in the hands of the one who already had executive power. The monarch became terrible immediately. But at the same time, since he did not legislate, he could not defend himself against legislation; he had too much power and he did not have enough.

It had not yet been discovered that the prince's true function was to establish judges and not to judge. The opposite policy rendered unbearable the government of one alone. All these kings were driven out. The Greeks did not imagine the true, distribution of the three powers in the government of one alone, they imagined it only in the government of many, and they called this sort of constitution, police.


Chapter 9　On the government of the Roman kings and how the three powers were distributed in it

The government of the Roman kings was somewhat related to that of the kings of heroic times among the Greeks. Like them it fell, from its general vice, although in itself and in its particular nature it was very good.


第八节　希腊英雄时代的国王

在希腊的英雄时代，曾经建立过一种君主国。不过这种君主国并没有持续多久。那些曾经发明创造过技艺、为民族立过战功、收留过失散的人们并分给他们土地的民族精英，得到人们的拥戴，建立了王国，使王国代代相传下来。这些精英既是国王，也是僧侣、法官。这就是亚里士多德所说的五种君主国中的一种。不过，他所说的君主国中也只有这一种能给我们关于君主政体的概念。但是，这种君主政体在治国的原则上是与我们现在的君主国背道而驰的。

在这种君主国里，三种权力的分配是这样的：人民拥有立法权，国王享有行政权和司法权。而在我们了解的君主国里，君主掌握着行政权和立法权，或者至少掌握着一部分立法权，但是没有司法权。

在英雄时代的君主政体中，三种权力的分配是不恰当的。这种君主国是不可能长久存在的，因为人民拥有立法权，只要他们稍有不满，便可以解除王权，他们的这种行为不胜枚举。

如果自由的人民，享有立法权，却被禁锢在城市里，他们就会觉得城市里一切可恶的东西更加可恶。立法的高明之处就在于，懂得应该如何恰当地使用司法权。把司法权交到已经拥有行政权的君主手中，那是再糟糕不过的事。君主一旦拥有司法权，就会成为最可怕的人。但与此同时，由于君主没有立法权，君主就不能保护自己免受立法权的侵犯。因此，一方面君主的权力过多，但另一方面他的权力又显得不足。

希腊人还没有认识到，君主真正的职能是任命法官，而不是自己担任法官。由于实行与此相背的政策，结果他们的专制君主政体令人难以容忍，他们的国王全部都被驱逐了。希腊人没有想到，专制的君主政体也可以有真正的三权分立，他们只知道多人统治的政体才有真正的三权分立，他们把这种政治体制叫做“波里斯”（police）。


第九节　罗马国王的政体及该政体下三权的划分

罗马国王的政体，同希腊英雄时代国王的政体有某些共同之处。这种政体，就其本身及其特殊性质来说，是一种很好的政体；但是像其他政体一样，也是由于自身存在的大的弊端而消亡了。

In order to make this government understood, I shall distinguish the government of the first kings from that of Servius Tullius and from that of Tarquin.

The crown was elective; and under the first five kings, the senate took the great part in their election.

After a king died, the senate considered whether one would keep the form of government that had been established. If the senate judged it advisable to keep the form of government, it named a magistrate drawn from its body to elect a king; the senate had to approve the election; the people, to confirm it; the auspices, to guarantee it. If one of these three conditions were missing, there had to be another election.

The constitution was monarchical, aristocratic, and popular, and such was the harmony of power that there was neither jealousy nor dispute in the first reigns. The king commanded the armies and had the stewardship of the sacrifices; he had the power of judging civil and criminal suits; he convoked the senate; he assembled the people; he brought certain matters of public business before them and ruled on others with the senate.

The senate had great authority. The kings often picked senators to judge with them; they brought matters of public business to the people only after these had been deliberated upon in the senate.

The people had the right to elect magistrates, to consent to the new laws, and, when the king permitted, to declare war and to make peace. They did not have the power to judge. When Tullius Hostilius referred the judgment of Horatius to the people, he had particular reasons that are found in Dionysius of Halicarnassus.

The constitution changed under Servius Tullius. The senate had no part in his election; he had himself proclaimed king by the people. He divested himself of civil judgments and kept only criminal judgments for himself; he carried all public business directly to the people; he relieved the people of taxes and put the entire load on the patricians. Thus, to the extent that he weakened the royal power and the authority of the senate, he increased the power of the people.

Tarquin had himself elected neither by the senate nor by the people; he regarded Servius Tullius as a usurper and took the crown as a hereditary right; he exterminated most of the senators; he no longer consulted those who remained and did not even summon them to hear his judgments. His power increased, but what was odious about this power became still more odious: he usurped the power of the people; he made laws without them; he even made some in opposition to them. He would have united the three powers in his person, but the

为了使人们更好地了解这种政体，我将把最初五位国王的政体与塞尔维乌斯图里乌斯的政体以及塔尔昆的政体加以辨别。

国王是选举产生的。在五王统治时期，元老院在选举中起着决定性的作用。

国王死后，元老院便研究决定是否要保持已经建立的政体。若元老院认为应该保持原有的体制，就由元老院中推选一人充当执行官，由他选定国王。不过，他的选择必须经元老院批准，由民众认可并由占卜者担保才算有效。这三个条件，缺一不可，否则必须另行挑选。

这种体制兼有君主、贵族和平民三种政治体制的性质。在统治初期，权力配合协调、和谐，既没有引起什么嫉妒，也没有引发多少争议。国王统帅军队，主持祭祀活动。国王还有权审判民事和刑事案件，召集元老院会议，召集全体民众开会，将国家事务交付民众审议决定，并伙同元老院商议解决其他事务。

元老院享有很大的权力。国王们经常挑选一些元老院的议员与他一起进行审判，国王们提交人民审议批准的公共事务，全部都是先与元老院讨论商议过的。

人民有权选举执行官、审议批准新的法律，经国王许可，人民还有权宣战或媾和，但是没有任何司法权。杜露斯·霍斯蒂利乌斯把贺拉西交给人民审判，是有其特殊原因的，这在狄欧尼西乌斯·哈利卡拿斯的书中可以找到。

在塞尔维乌斯·图里乌斯统治时期，政治体制发生了变化。元老院没有参与他的选举，他是由人民宣布为国王的。他放弃了民事案件的审理权，自己只保留了对刑事案件的审判权。他把一切国家事务交由人民直接进行商议决定，他减轻了人民的赋税，而把整个负担都压在贵族的身上。因此，他削弱了王权和元老院的势力，从而使平民获得了更多的权力。

塔尔昆既不要元老院，也不让人民选他为国王。他认为塞尔维乌斯·图里乌斯篡夺了王位。于是，他夺取了王位，并认为那是他该继承的权力。他把大多数元老院的议员都杀掉了；他也不再向残留下来的元老院议员们咨询，甚至在他审判时也不让他们参与。他的权力增加了，但是这种权力下原来已经让人憎恶的东西，如今更加让人憎恶了。他篡夺了人民的权力，撇开了人民制定法律，甚至制定了反对人民的法律。他要把三种权力集于一身，但是当人民想起他们应该是立法者时，塔尔

people remembered at a certain moment that they were the legislator, and Tarquin was no longer.


Chapter 10　General reflections on the state of Rome after the expulsion of the kings

One can never leave the Romans; thus it is that even today in their capital one leaves the new palaces to go in search of the ruins; thus it is that the eye that has rested on flowers trewn m ea d ows likes to look a t rock s a nd m ounta ins.

The patrician families had always had great prerogatives. These distinctions, great under the kings, became much more important after the kings were expelled. This caused jealousy among the plebeians, who wanted to bring down the patricians. Disputes struck at the constitution without weakening the government, for, provided the magistracies preserved their authority, it did not matter from which family the magistrates came.

An elective monarchy, as was Rome, necessarily assumes a powerful aristocratic body that sustains it; this failing, it changes immediately into a tyranny or into a popular state. But a popular state does not need family distinctions to maintain itself. This is why the patricians, who were necessary parts of the constitution at the time of the kings, became a superfluous part of it at the time of the consuls; the people were able to bring down the patricians without destroying themselves and to change the constitution without corrupting it.

When Servius Tullius debased the patricians, Rome had to fall from the hands of the kings into those of the people. But when the people brought the patricians down, they did not have to fear falling back into the hands of the kings.

A state can change in two ways: either because its constitution is corrected or because it is corrupted. If the state has preserved its principles and its constitution changes, the latter corrects itself; if the state has lost its principles when its constitution starts to change, the constitution is corrupted.

After the expulsion of the kings, Rome would have been a democracy. The people already had legislative power; their unanimous vote had driven out the kings, and if their will had flagged, the Tarquins could have returned at any moment. To claim that the people had wanted to drive away the kings only to become slaves to a few families would not be reasonable. Therefore the situation required that Rome be a democracy, but nevertheless it was not one. The power of the principal men had yet to be tempered, and the laws had yet to be inclined toward democracy.

States are often more flourishing during the imperceptible shift from one constitution to

昆的政权也就该灭亡了。


第十节　对国王被驱逐以后的罗马政体的思考

我们总离不开罗马人。今天仍然如此，在他们的首都，我们离开新修的宫殿去寻找残垣断壁；我们的双眼不仅要观赏万紫千红的草原，也要眺望山岳和峭壁。

贵族世家一向享有极大的特权。这些权贵们在国王统治时期非常显赫，国王被驱逐以后，就显得更为突出。这引起了平民的嫉妒，平民便想压制贵族的权势。这种抗争会使政治体制受到冲击，但绝不会削弱政府。只要官吏们还有权力，那么他们到底出身于什么样的家族便显得无关紧要了。

像罗马当时那种选举制的君主国家，特别需要一个强有力的贵族团体来支持；如果缺少了这种支持，国家就会立即变成专制或平民政治的国家。但是一个平民政治的国家并不需要家族的显赫与尊贵来维护。因此，在国王统治时代作为政体上不可或缺的贵族，在执政官统治时代便成了多余。所以，平民可以削弱贵族而不至于毁灭自己，可以变革政治体制而使其不至于腐朽。

塞尔维乌斯·图里乌斯削弱了贵族以后，罗马的大权由国王手中落入平民手中，那是自然而然的事。但是当平民削弱了贵族势力之后则无须惧怕权力重新落入国王手中。

一个国家的变化，可以有两种方式：一种变化是政体上的修正；另一种变化则是政体上的腐败。如果一个国家维持了其原则而体制发生了变化，那就是政体得到了修正；如果政体发生了变化而国家的原则也丧失了，那就是政体走向了腐败。

罗马在国王被驱逐以后，本来应该成为一个民主政治的国家。因为人民已经拥有了立法权，人民一致的投票才赶走了国王。如果人民不继续坚持这种政治主张的话，塔尔昆派随时有复辟的可能。如果说，平民驱逐国王只是为了接受某些贵族家庭的奴役，这是不合乎情理的。因此，当时的时局要求罗马成为一个民主国家，但是事实上民主政治并没有在罗马出现。当时应该削弱达官显贵的权力，法律也应该向民主政治倾斜。

常常会发生这样的情况：一个国家，在不知不觉地从一种政体向另一种政体过

another than they are under either constitution. At that time all the springs of the government are stretched; all the citizens have claims; one is attacked or flattered; and there is a noble rivalry between those who defend the declining constitution and those who put forward the one that prevails.


Chapter 11　How the distribution of the three powers began to change after the expulsion of the kings

Four things principally ran counter to the liberty of Rome. The patricians alone had obtained all the sacred, political, civil and military employments; an exorbitant power had been attached to the consulate; the people were subjected to outrages; finally, they had almost no influence left in the voting. The people corrected these four abuses.

1. They had it established that there would be magistracies to which plebeians could aspire, and they gradually obtained a place for themselves in all of them except that of the Interrex.

2. The consulate was broken up and formed into several magistracies. Praetors were created who were given the power to judge on private suits; quaestors were named in order to have public crimes judged; aediles were established to whom supervision of the police was given; also treasures were made who were to administer the public monies; finally, by the creation of censors, the consuls were removed from the part of the legislative power that regulates the mores of citizens and the immediate police of the various bodies of the state. The principal prerogatives that remained to the consuls were that they presided over the great assemblies of the people, convened the senate, and commanded the armies.

3. The sacred laws established tribunes who could, at any moment, check the enterprises of the patricians and who prevented not only particular wrongs but also general ones.

Finally, the plebeians increased their influence in public decisions. The Roman people were divided in three ways: by centuries, by curiae, and by tribes; and when they voted, they were convened and formed in one of these three ways.

In the first, the patricians, the principal men, the rich people, and the senate, groups that were nearly the same, had almost all the authority; in the second, they had less; in the third, still less.

The division by centuries was a division based on the census and on means, rather than a division by persons. The whole of the people was divided into one hundred and ninety -three centuries, each having one vote. The patricians and the principal men formed the first

渡的时候，往往比在单一的一种政体下更加繁荣昌盛。在这样的时期，政体的一切原动力都处于紧张状态，所有的公民都有自己的主张。人们或者是相互攻击或者是彼此友好相处，而保卫衰落政体的人和提倡新政体的人之间进行着良性的竞争。


第十一节　国王被驱逐后三权的划分开始变化

有四件事情严重地危害着罗马的自由：贵族独霸了宗教、政治、民事和军事上的所有一切职位；执政官拥有过大的权力；人民遭受着无端的欺压；人民在选举上几乎发挥不了任何作用。这就是人民所要纠正的四种弊端。

（一）人民要求明确规定，平民应该有资格担任某些公职，并逐步获得担任除摄政官以外的任何官职的资格。

（二）人民解散了执政府，设立了一些官职。新设立了裁判官，并授予他审理民事案件的权力；任命了检察官，由他审判危害公共安全的刑事案件；设立了市政官，负责公共事务的处理；设立了财务官，由他管理公共财务；另外还设立了监察官，剥夺了执政官的部分立法权，即有关公民风尚以及国家各个不同团体的临时体制的立法权。如此一来，执政官的主要权力就剩下主持人民大会、召集元老院会议和统帅军队了。

（三）神圣的法律还设立了护民官。他们随时可以制止贵族的侵犯，这样不仅可以防止对个人的具体侵害，还可以防止对公共利益的一般性侵害。

最后，平民在公共事务的决定上扩大了自己的影响。罗马人被按照“百人团”、“胞族”、“部落”三种方式做了划分。在举行选举时，他们就按照其中一种方式召集并组织起来。

按照第一种方式，贵族、显要的人、富有的人、元老们等差不多一样，几乎享有全部权力；按照第二种方式，上述人的权力要小一些；按照第三种方式，他们的权力则更小。

按照“百人团”的划分，与其说是人的划分，不如说是门第和财产的划分。全体公民划分为一百九十三个百人团，每个百人团有一票表决权。贵族和显要的人组成了前九十八个百人团，其余的公民则分布在另外的九十五个百人团中。按照这样

ninety-eight centuries; the rest of the citizens were spread over the other ninety-five. Therefore the patricians were the masters of the votes in this division.

In the division by curiae, the patricians did not have the same advantages. Yet they had some. The auspices had to be consulted, and the patricians were in control of them; no proposition could be made to the people that had not previously been brought to the senate and approved by a senatus consult. But in the division by tribes, there was no question of auspices or of senatus consult, and the patricians were not admitted.

Now, the people kept on seeking to use the division by curiae for those assemblies that were customarily divided by centuries and the division by tribes for those assemblies that were done by curiae, which led to the transfer of public business from the hands of the patricians into those of the plebeians.

Thus, when the plebeians had gained the right to judge patricians, beginning with the affair of Coriolanus, the plebeians wanted to judge them assembled by tribes and not by centuries; and when the new magistracies of tribunes and aediles, which favored the people, were established, the people obtained that they would be assembled by curiae to name them; and when their power was firm, they gained the naming of the tribunes and the aediles in an assembly by tribes.


Chapter 12　How, in the flourishing state of the republic, Rome suddenly lost its liberty

In the heat of the disputes between the patricians and the plebeians, the latter asked for fixed laws to be given so that judgments would no longer be the result of a capricious will or an arbitrary power. After much resistance, the senate acquiesced. Decemvirs were named to compose these laws. It was believed that they had to be granted great power because they had to give laws to parties that were almost incompatible. The naming of all the magistrates was suspended, and in the comitia they were elected sole administrators of the republic. They were invested with both the power of the consuls and the power of the tribunes. The former gave them the right to convene the senate; the latter, that of convening the people; but they convoked neither the senate nor the people. Ten men alone in the republic had all the legislative power, all the executive power, all the power of judgment. Rome saw itself subject to a tyranny as cruel as that of Tarquin. When Tarquin exercised his oppressive measures, Rome was indignant at the power he had usurped; when the decemvirs exercised theirs, it was astonished by the power it had given away.

的方式划分，贵族团体便成了选举的主宰。

按照“胞族”的方式，贵族们就不能获得同样那么多的好处了，不过他们仍然还有一些好处。占卜是必须要做的事情，而贵族在占卜中起主导作用；向人民提出的任何建议，都首先要提交元老院，由元老院审议批准。但按照“部落”的方式，既不存在占卜的问题，也没有元老院商议批准的事，贵族就被完全排除在外了。

因此，人民总是力图把习惯上由“百人团”召开的会议改为由“胞族”召开；把习惯上由“胞族”召开的会议改为由“部落”召开。如此一来，公共事务的处理就由贵族的手中落到了平民的手中。

所以，当平民获得审判贵族的权力时，也就是从科利奥兰奴斯案件审理开始，平民主张依照“部落”而不是依照“百人团”召集会议进行审判。当人民为了自己的利益要设立护民官和市政官等新的官职时，人民终于能按照“胞族”召开会议来任命官吏。当人民的权力巩固以后，他们便实现了按“部落”召开会议来任命官员。


第十二节　罗马为何在共和国的鼎盛时期突然失去了自由

当贵族和平民在进行激烈论战的时候，平民要求制定固定的法律，目的在于使判决不再是个人一时的主观意志或专断独行的结果。元老院在阻挠了很长一段时间后，最终还是同意了。人民任命十大执政官来制定这样的法律。人们认为，执政官们要为几乎无法相容的团体制定法律，所以应该赋予他们更大的权力。为此，人民停止了官吏的任命，并在“人民会”中选出了十大执政官，使他们成为共和国唯一的执政者。他们既享有以前执政官的权力，也拥有护民官的权力。前一种权力使他们有权召集元老院的会议，而后一种权力使他们有权召集人民会议；然而他们既没有召集过元老院会议，也没有召集过人民会议。在共和国内，这十位执政官独占了所有的立法权、所有的行政权和所有的司法权。罗马人发现自己已经屈服于像塔尔昆统治时期一样的暴政。不过，在塔尔昆倒行逆施、欺压人民的时候，罗马人对他篡权的行径感到愤慨；而当十大执政官倒行逆施、胡作非为的时候，罗马人只能对自己赋予他们的权力感到惊骇。

But what was this tyrannical system, produced by people who had gained political and military power only from their knowledge of civil business, and who in the circumstances of that time needed the citizens' cowardice inside so that they would let themselves be governed, and the citizens' courage outside as a defense?

The spectacle of the death of Virginia, sacrificed by her father to modesty and the liberty, made the power of the decemvirs evaporate. Each man was free because each one was offended; everyone became a citizen because everyone was a father. The senate and the people returned to a liberty that had been entrusted to ridiculous tyrants.

The Roman people, more than any other, were moved by spectacles. That of the bloody body of Lucretia brought royalty to an end. The debtor who appeared covered with sores in the square changed the form of the republic. The sight of Virginia drove out the decemvirs. For Manlius to be condemned, the people had to be put where they could not see the Capitol. The bloody robe of Caesar returned Rome to servitude.


Chapter 13　On legislative power in the Roman republic

There were no rights to dispute under the decemvirs, but when liberty returned, jealousies could be seen anew; so long as some privileges remained to the patricians, the plebeians took them away.

Little ill would have been done if the plebeians had been satisfied to deprive the patricians of the prerogatives instead of also offending them in their status as citizens. When the people were assembled by curiae or by centuries. they were composed of senators, patricians and plebeians. In the disputation, the plebeians won the point that they alone, without the patricians or the senate, could make laws, which were called plebiscites, and the comitia where they were made was called the comitia by tribes. Thus, there were cases in which the patricians had no part in legislative power and in which they were subject to the legislative power of another body of the state. It was a frenzy of liberty. The people, in order to establish democracy, ran counter to the very principles of democracy. It seemed that such an exorbitant power should have reduced the authority of the senate to nothing; but Roman had admirable institutions. These were principally two: in the one, the legislative power of the people was regulated; in the other, it was limited.

Every five years the censors formed and created the body of the people, as the consuls had formerly done; they exercised legislation even over the body that had legislative power."Tiberius Gracchus, censor, " says Cicero, "transferred the freed men to the tribes of the

但这是一种什么性质的专制制度呢？这种专制体制是由一些懂得民政事务而取得政治和军事权力的人们所创造出来的。这些人在当时的情况下，需要人们在国内表现得怯懦一些，以利于他们统治，但又需要人们在对外时勇敢一些，好保卫他们。

维珍妮的父亲，把她变成了贞节和自由的牺牲品，但她死亡时的悲惨景象使十大执政官的权力宣告结束。每个人都自由了，因为每个人都经受了侵害；每个人都成了公民，因为每个人都觉得自己是主人。元老院和人民又重新获得了自由，获得了过去曾赋予荒唐的暴君们的那种自由。

罗马人比其他人民更易于为悲惨的景象所激动。鹿克里蒂亚的尸体满身是血，他惨死的场面结束了王权制度。债务人被打得皮开肉绽，暴露在大庭广众面前，导致了共和国体制的变更。目睹了维珍妮的惨死，人们群情激昂，驱逐了十大执政官。要给曼利乌斯判刑，就不敢让人们看见他曾经保卫过的卡比多尔神殿。然而，恺撒沾满鲜血的长袍，又使罗马重新遭受奴役。


第十三节　罗马共和国的立法权

在十大执政官统治下，人们没有什么可以争议的权利；但是，在自由恢复以后，可以看到妒忌又重新抬头，只要贵族还拥有什么特权，平民就要加以剥夺。

如果平民只满足于剥夺贵族的特权而并不侵害贵族公民的地位和资格的话，还不至于有太大的害处。当人民按照“胞族”或“百人团”召集起来开会时，元老院成员、贵族和平民都来参加会议。在争论中，平民在这一点上取得了胜利：那就是平民不需要贵族和元老院，自己单独就可以制定法律，即所谓“平民会议表决法”。制定这种法律的人民会议称为“部落民会”。因此，在某些方面贵族团体无权参与立法，而只能服从国家另一个团体的立法。这是一种狂热的自由。人民，为了建立民主政体，反而破坏了民主政体的原则。这样一种过分的权力必然会解除元老院的权力。不过罗马有一些令人赞叹的法规，以下是主要的两条：一条是用来规范人民的立法权，另一条则是限制人民的立法权。

监察官们，像从前的执政官一样，每五年把人民的团体重新改组一次；他们甚至为具有立法权的机构本身进行立法。西塞罗曾经说过，“监察官提贝留斯·各拉古根本用不着他雄辩的才能，而只要说句话，做个手势，就把解放了的奴隶变成了城town, not by the force of his eloquence, but by a word and by a gesture, and if he had not, we would no longer have this republic, which we barely sustain today.

On the other hand, the senate had the power to remove the republic from the hands of the people, so to speak, by creating a dictator before whom the sovereign bowed and the most popular laws remained silent.


Chapter 14　On executive power in the same republic

If the people were jealous of their legislative power, they were less so of their executive power. They left it almost entirely to the senate and the consuls, and they reserved to themselves scarcely more than the right to elect magistrates and to confirm the acts of the senate and of the generals.

Rome, whose passion was to command, whose ambition was to subject everything, who had always usurped, who usurped still, continually pursued great matters of public business; its enemies plotted against it, or it plotted against them.

As it was obliged to conduct itself, on the one hand, with heroic courage and, on the other hand, with consummate wisdom, the state of things required that the senate direct public business. The people quarreled with the senate over all the branches of legislative power, because they were jealous of their liberty; they did not quarrel with it over the branches of executive power, because they were jealous of their glory.

The part played by the senate in executive power was so great that Polybius says all foreigners thought that Rome was an aristocracy. The senate disbursed the public funds and farmed out the revenues; it was the arbiter for suits of the allies; it decided on war and peace and directed the consuls in this regard; it fixed the number of Roman and allied troops, distributed the provinces and the armies to the consuls or the praetors, and, when their year of command expired, it could give them to a successor; it decreed triumphs; it received and sent embassies; it named kings, rewarded them, punished them, judged them, and gave or made them lose the title of allies of the Roman people.

The consuls levied the troops that they were to lead to war; they commanded the armies on land or on sea, they marshaled the allies; in the provinces they had all the power of the republic; they made peace with vanquished peoples, and imposed conditions on them or referred them to the s enate.

In early times, when the people had some part in the business of war and peace, they exercised their legislative power rather than their executive power. They scarcely did more

市中的部落成员了。如果他当时没有那样做的话，我们今天所勉强维持的这样一个共和国早就不存在了。

另一方面，元老院可以说也有权力通过设立一个独裁官，把共和国从人民的手中夺走。在独裁者面前，国家的主人得低下头，连最得人心的法律也会默不作声。


第十四节　罗马共和国的行政权

如果说人民唯恐失去了立法权的话，那他们对行政权却并不那么在意。他们把行政权几乎完全交给了元老院和执政官；给自己仅仅保留了选举官吏、认可元老院以及将军们的决议和命令的权利。

罗马的欲望是发号施令，罗马的野心是征服一切。它昔日一直是欺世盗名，如今仍然在巧取豪夺。围绕罗马，总有重大的事件在发生：不是罗马的敌人阴谋颠覆它，就是它密谋要消灭其敌人。

在行动上，罗马一方面必须表现出英雄般的无所畏惧，另一方面还要显示出非凡的聪明智慧。形势的发展要求元老院来掌管国家大事。人民在立法权的各个方面与元老院争论不休，因为他们害怕失去自由；但是他们不会在行政权的各个方面与元老院发生争议，因为人民担心会丧失光荣。

元老院掌握着很大的行政管理权，波利比乌斯甚至认为，外国人都以为罗马是一个贵族政治的国家。元老院负责国家的财政收支，并招人承包赋税的征收。元老院是同盟国之间纠纷的仲裁者，决定发动战争还是维持和平，并在这一方面向执政官提供指导性意见。它规定罗马军队和盟国军队的数量；把各行省和军队分配给执政官或行省的总督，在他们任期届满时委派继任者，并为他们归来举行凯旋仪式。它接纳和派遣使节，册立同盟国的国王，对他们进行奖励、惩罚或者审判，授予或剥夺他们作为罗马人民同盟者的称号。

执政官招募他们出征作战所需的军队，统率陆军和海军，统领各盟国；他们在各行省拥有共和国的全部权力。他们接受战败民族的求和，强迫被征服者接受条件，或者把这些事务提交元老院处理。

在共和国初期，当人民还参与战争与和平问题决策的时候，他们与其说是行使行政权还不如说是行使立法权。他们仅有的权力，几乎只是认可或核准国王们以及

than confirm what the kings had done and what the consuls or the senate had done after them. The people were so far from being the arbiters of war that we see that the consuls or the senate often made war in spite of the opposition of their tribunes. But in the drunkenness of their prosperity, they increased their executive power. Thus, they themselves created tribunes in the legions who had until then named by the generals, and some time before the first Punic War they ruled that they alone would have the right to declare war.


Chapter 15　On the power of judging in the Roman government

The power of judging was given to the people, to the senate, to the magistrates, and to certain judges. Its distribution must be seen. I begin with matters of civil business.

After the kings, the consuls judged, and the praetors judged after the consuls. Servius Tullius had divested himself of judging civil suits; the consuls did not judge them either except in very rare cases that were called, for this reason, extraordinary. They were satisfied to name the judges and to form the tribunals that were to judge. It seems, according to the discourse of Appius Claudius, in Dionysius of Halicarnassus, that as early as the Roman year 259 [495 B.C] this was regarded as an established custom among the Romans, and tracing it back to Servius Tullius is not going very far back.

Each year, the praetor made a list or table of those he chose to perform the function of judges during the year of his magistracy. A number sufficient for each suit was taken from it. The English practice is quite similar. And, what was very favorable to liberty is that the praetor selected the judges with the consent of both parties. That many objections to judges may be made in England today amounts to approximately this usage.

These judges decided only questions of fact; for example, if a sum had been paid or not, if an action had been committed or not. But because questions of right required a certain ability, these were taken to the tribunal of the centumvirs.

The kings kept for themselves the judgment of criminal suits, and the consuls succeeded them in this. As a consequence of this authority the consul Brutus had his children put to death as well as all who had conspired on behalf of the Tarquins. This power was exorbitant. The consuls, who already held military power, carried its exercise even into the public business of the town, and their proceedings, devoid of the forms of justice, were violent actions rather than judgments.

This brought about the Valerian law, which permitted an appeal to the people of all the ordinances of the consuls that might imperil the life of a citizen. The consuls could no longer

其后的执政官或者元老院所做的一切。人民远非战争的决策者，我们可以看到，有时候执政官或者元老院根本不顾护民官的坚决反对而恣意发动战争。但是，当他们陶醉于共和国的繁荣昌盛的时候，人民扩大了自己的行政权力。比如，人民自己任命军团的将校军官；而在过去，这些将校军官都是由将军们任命的。在第一次布匿战争前夕，人民还规定只有人民才有权对外宣战。


第十五节　罗马共和国的司法权

司法权曾经被授予人民、元老院、行政长官以及某些法官。我们应该了解这一权力是怎样进行分配的。我首先从民事案件谈起。

一开始是国王执掌司法大权，接着是执政官，之后则由大法官负责司法。塞尔维乌斯·图里乌斯放弃了对民事案件的审判权，而执政官们除了极少的案件之外，也不审理民事案件。由于这个原因，这类案件被称为“非常案件”。执政官们只是满足于任命法官，组建审判必需的法庭。从《迪奥尼乌斯·哈里卡那斯全集》中所记述的阿比乌斯·哥老狄乌斯的演说中可以看到，好像早在罗马纪年259年（公元前495年），这已经被罗马人视为既定的习惯。这可以追溯到塞尔维乌斯·图里乌斯时代，也不算太过久远。

每年大法官拟订一份名单或者表册，提出他所选定的在他自己任期内担任法官的人选。人们就从这一名单中选择相当数量的法官，由他们主持审理每一个案件。这和今天英国的做法差不多是一样的。这种做法非常有益于自由和民主，因为大法官必须征得诉讼双方当事人的同意，才能最终确定法官人选。今天在英国，在许多情况下，诉讼当事人可以申请要求法官回避，这与当年罗马的做法很相似。

这些法官的任务只是认定事实，比如说，一笔款子到底偿还了没有，某人是否有过某种行为等等；但是涉及法律方面的问题时，因为裁决要求有一定的裁判能力，所以由“十人法庭审判官”审理裁决。

国王们保留了对刑事案件的审判权，执政官们也继承了这一做法。执政官布鲁图斯就是根据这种权力把他的子女和塔尔昆派的阴谋者处死的。这是一种超越法律权限的权力。已经拥有了军权的执政官们，把这种权力也运用到城市里的公共事务管理中了。他们的审理并没有任何公正的程序可言，与其说是判决，不如说是暴力行为。

于是便产生了《瓦烈利法》。这项法律允许把执政官们所有危害公民生命的一切裁定提请人民进行公决。如此一来，执政官们只有顺应民意，否则再也不能判处任

pronounce a capital penalty against a Roman citizen except with the will of the people.

One sees in the first conspiracy to reinstate the Tarquins that the consul Brutus judges the guilty; in the second, the senate and the comitia are convened to judge.

The laws called sacred gave the plebeians the tribunes, who formed a body that at first made immense claims. One does not know which was greater, the cowardly effrontery of the plebeians in asking or the complaisance and readiness of the senate in acquiescing. The Valerian law had permitted appeals to the people, that is, to the people composed of senators, patricians, and plebeians. The plebeians established that appeals would be brought before them. Soon the question was raised as to whether the plebeians could judge a patrician; this was the subject of a debate that arose with the affair of C oriolanus and ended w ith it. C oriolanus, accused by the tribunes before the people, maintained, contrary to the spirit of the Valerian law, that, being a patrician, he could be judged only by the consuls; the plebeians, contrary to the spirit of the same law, claimed that he was to be judged by them alone, and they judged him.

The Law of the Twelve Tables modified the preceding. It ordered that one could not decide upon the life of a citizen except in the great estates of the people. Thus, the body of plebeians, or w hat is the same thing, the comitia by tribes, no longer judged any but the crimes whose penalty was only a pecuniary fine. There had to be a law to inflict a capital penalty; to condemn to a pecuniary penalty, there had only to be a plebiscite.

This provision of the Law of the Twelve Tables was very wise. It led to forming an admirable conciliation between the body of the plebeians and the senate. For, as the competence of each to judge depended on the magnitude of the penalty and the nature of the crime, they had to join together.

The Valerian law removed all that remained in Rome of that government which was related to the Greek kings of heroic times. The consuls found themselves without the power to punish crimes. Although all crimes are public, one must distinguish between those of more interest to the citizens among themselves and those of more interest to the state in its relation with a citizen. The first crimes are called private, the second are public. The people themselves judged public crimes, and in regard to private ones, they named through a particular commission a quaestor to pursue each crime. The people often chose one of the magistrates, but sometimes they chose a private man. He was called a questor of parricide. This is mentioned in the Law of the Twelve Tab les.

The questor named the judge of the question, as he was called, who picked the judges

何一个罗马公民死刑了。

我们可以看到，在塔尔昆派第一次阴谋复辟的时候，执政官布鲁图斯审判了罪犯。但是在第二次阴谋复辟活动发生时，则是召集元老院和人民会共同进行审判的。

被称为“神圣”的法律，为平民设立了护民官这一官职。护民官所组成的机构，起初曾提出了许多主张。平民提出要求时大胆、放肆，元老院应允时屈尊、谦和，很难说清楚谁该服从谁。过去，《瓦烈利法》曾经准许把一些案件提请人民公断，该法所指的人民包括元老院的议员、贵族和平民。不过，如今平民认为，请求公断应该只能向平民提出。不久，平民能否审判贵族的问题便产生了，而且成为一个争论的焦点。这一争论因为科利奥兰奴斯案而产生，也随着该案的终结而宣告结束。护民官在人民面前对科利奥兰奴斯提起控诉，但是科利奥兰奴斯提出了不符合《瓦烈利法》精神的问题。他坚持认为，自己是一名贵族，所以只能由执政官来审判。平民也违背了《瓦烈利法》的精神，主张科利奥兰奴斯只能由平民审判，平民最终对他进行了审判。

《十二铜表法》对此规定做了修改。该法规定，凡涉及一个公民的生死问题时，只能由人民大会做出决定。因此，平民团体，或者是性质相同的按照部落划分而召开的人民会，只能审判采用罚金惩处的轻罪案件。判处死刑依据的是“法律”，处以罚金，则只需要“平民会议表决法”。

《十二铜表法》的这个规定是非常理性的。它使平民机构和元老院之间形成了一种比较理想的和谐。因为二者的管辖范围既然要取决于处罚的轻重和犯罪的性质，那么彼此就必须共同协商了。

《瓦烈利法》清除了罗马政府中一切和希腊英雄时代的国王政府有关的一切法律制度的残余。执政官发现他们丧失了惩处犯罪的权力。虽然一切的犯罪都涉及公众利益，但是必须把两种性质不同的犯罪区别开来。那些与公民彼此之间利害关系较大的犯罪，称为“私罪”；那些在国家和公民的关系上与国家利害关系较大的犯罪，称为“公罪”。公罪由人民亲自进行审判；而对于私罪，则通过临时任命的方式指派检察官，负责每一个案件的追诉事宜。人民往往选择官员，当然有时也会选择百姓来做这样的检察官。这种临时检察官就是所谓的“公罪检察官”。《十二铜表法》对此做出了说明。

由检察官任命主审法官，再由主审法官通过抽签的方式选定其他法官，组成法

by lot, formed the tribunal, and presided under him at the judgment.

It is well to observe here the part the senate took in naming the questor, so that one may see how the powers were balanced in this regard. Sometimes the senate had a dictator elected to perform the function of the questor; sometimes it ordered the people to be convoked by a tribune so that they would name a questor; finally, the people sometimes named a magistrate to report to the senate about a certain crime and to ask it to name a questor, as seen in the judgment of Jucius Scipio in Livy.

In the Roman year 604 [150 B.C.], some of these commissions were madepermanent. One gradually divided all criminal matters into various parts, which were called perpetual questions. Various praetors were created, and each was given one of these questions. The praetors were given the power to judge the crimes which fell to them for a year, and after that they went to govern their provinces.

In Carthage, the senate of the One Hundred was composed of judges serving for life. But in Rome the praetors served for one year and the judges served even less than a year because they were chosen for each suit.

Judges were drawn from the order of senators until the times of the Gracchi. Tiberius Gracchus ordered that they be drawn from that of knights; this was such a considerable change that the tribune boasted of having by a single rogation cut the sinew of the senatorial ord er.

It must be observed that the three powers may be well distributed in relation to the liberty of the constitution, though they are not so well distributed in their relation with the liberty of the citizen. In Rome, as the people had the greater part of the legislative power, part of the executive power, and part of the power of judging, they were a great power that had to be counter balanced by another. The senate certainly had part of the executive power; it had some branch of the legislative power, but this was not enough to counter balance the people. It had to have part of the power of judging, and it had a part when judges were chosen from among the senators. When the Gracchi deprived the senators of the power of judging, the senate could no longer stand up to the people. Therefore, they ran counter to the liberty of the constitution in order to favor the liberty of the citizen, but the latter was lost along with the former.

Infinite ills resulted. The constitution was changed at a time when, in the heat of civil discords, there was scarcely a constitution. The knights were no longer the middle order uniting the people and the senate, and the chain of the constitution was broken.

庭，在主审法官的支持下进行审判。

最好在这里也说明一下元老院在检察官的任命事宜中的参与情况，这样就可以看到在这一问题上各方面的权力如何得以平衡。有时候元老院会挑选一个独裁的人来担任检察官，有时候元老院命令护民官召集人民开会来选择、任命一名检察官，有时候人民委派一位官员就某一案件向元老院做出汇报，并请求元老院任命一位检察官。这些在狄特·李维的著作中关于路西乌斯·斯基比欧的审判中可以看到。

罗马纪年604年（公元前150年），上述的各种临时任命中有一部分变成了永久性的任命。所有刑事犯罪逐步被划分为不同的类型，并被称之为“永久性的问题”。国家又设立了不同的大法官，每人分管一类的问题。大法官在一年的任期内有权审判与他所管辖的问题有关的犯罪。一年任期结束以后，他们便分赴各自的行省出任总督。

在迦太基，“百人元老院”是由终身任职的法官组成的。但是在罗马，大法官的任期为一年；其他法官的任期甚至还不到一年，因为他们只是接受委派审理每一个具体案件。

直到格拉古兄弟当政的时代，法官都是从元老院的议员中挑选的。提贝留斯格拉古规定从骑士中选任法官，这是一个巨大的变化。因此护民官竟这样自夸说，凭借提出的一个法律草案，就能斩断元老院议员等级的神经。

应该指出，尽管从与公民自由的关系上来说，三权的分配不是那么平衡，但是从与政体自由的关系上来说，三权的分配是非常理想的。在罗马，人民拥有立法的大部分权力，以及一部分行政权和一部分司法权。人民是一种强大的力量，需要另外一种力量与之抗衡。元老院虽然拥有相当大的一部分行政权和某些方面的立法权，但是还不足以和人民相抗衡。元老院必须拥有一部分司法权。如果法官是从元老院的议员中选任的话，元老院就参与了司法，获得了一定的司法权。当格拉古兄弟剥夺了元老院的司法权以后，元老院就无法再与人民相抗衡了。因此可以说，他们为了维护公民的自由，却侵害了政体的自由，结果两种自由都丧失了。

无穷无尽的弊端便由此而产生了。在内乱频繁、纷争不断的时候，人民改变了政体，因为在这种情况下已经没有政体可言了。骑士已不再是联系人民和元老院的中间阶层，政体的链条已经被切断了。

There were also some particular reasons that should have kept judging from being transferred to the knights. The Roman constitution was founded on the principle that those who had enough goods to be responsible to the republic for their conduct should be soldiers. The knights, as the richest men, formed the cavalry of the legions. When their status was raised, they refused to serve any longer in this guard; another cavalry had to be levied; Marius admitted all sorts of people into the legions, and the republic was lost.

In addition, the knights were the tax collectors of the republic; they were rapacious, they heaped misfortune on misfortune and made public needs rise from public needs. Far from giving such people the power of judging, they should continually have been watched by judges. It must be said in praise of the old French laws that the stipulations made for the men of public business were made with the distrust one had for enemies. In Rome, when judgments were transferred to the tax collectors, virtue, police, laws, magistracy, and magistrates were no longer.

An artless picture of this is found in fragments of Diodorus Siculus and of Dio. Diodorus says, " Mutius Scaevola wanted to call back the old mores and live from his own means with frugality and integrity. For his predecessors, in league with the tax collectors who were at that time judging in Rome had filled the province with all sorts of crimes. But Scaevola meted out justice to the publicans and put into prison those who had been sending others there."

Dio tells us that Publius Rutilius, his lieutenant, who was no less odious to the knights, was accused on his return of having accepted some presents and was condemned to pay a fine. He surrendered his goods at once. His innocence was manifest, for he was found to have many fewer goods than he was accused of having stolen and he showed the titles to the property; he would no longer remain in the town with such people.

Diodorus says further,"The Italians bought troops of slaves in Sicily to plow their fields and care for their herds; they refused them food. These unfortunate men were obliged to rob on the highways, armed with lances and clubs, covered with the skins of beasts and accompanied by big dogs. The whole province was ravaged, and the people of that country could properly call their own only the things within the town walls. There was neither proconsul nor praetor who could or would oppose this disorder or who would dare punish these slaves, because they belonged to the knights who were the judges in Rome." This was one of the causes of the Slave War. I shal　say only one word; a profession that neither has nor can have any object but gain, a profession that was always asking and of whom nothing was

当时还有一些特殊的原因，阻碍着司法权力向骑士阶层的转移。罗马政体的基本原则是，要当兵必须要有一定的资产，因为资产可以保证他们在行为上为共和国负责。骑士们，作为最有钱的人，组成了罗马军团中的骑兵团。但是当这些骑士的威望提高以后，他们就不愿意继续在骑兵团中服役了。因此，共和国不得不另行招募骑兵。马利乌斯不加选择地把什么人都招募到军队中来，而共和国也随之很快走向了灭亡。

不仅如此，骑士还是共和国的税收承包人。他们贪得无厌，使生活在水深火热之中的人民更加灾难深重，使贫困的人民更加贫困潦倒。决不能给这种人赋予司法权；相反，他们应时刻受到法官们的监督。这里应该赞颂法兰西的古代法律。它规定，人民应该像怀疑敌人一样，怀疑公务人员。当收税的骑士们获得了罗马的司法权以后，什么道德、政体、法律、行政官和法官等等这一切都不复存在了。

关于这一点，狄奥都露斯·西库露斯和狄欧作品的一些片段中有非常逼真的描写。狄奥都露斯说：“穆蒂乌斯·斯开沃拉希望恢复古代的风俗，并依靠个人自己的财产节俭、廉洁地生活。他的前任们与当时在罗马兼任司法工作的税收承包人，相互勾结在一起，在罗马各行省为所欲为、作恶多端。但是斯开沃拉使那些税收承包人得到了应有的惩罚，把那些曾使别人不幸入狱的人投入了监狱。”

狄欧告诉我们，他的副官普布里乌斯·路蒂利乌斯同样为骑士们所厌恶；当他回国时，就有骑士指控他收受了贿赂，他因此而被处以罚金。他立即变卖了自己的财产，这时人们才发现，他显然是清白无辜的，因为他的财产比骑士们控告他非法占有的财产要少得多，而且他还提供了其财产的合法证书。因此，他不愿意再继续居住在这座城市，和那些别有用心的人生活在一起。

狄奥都露斯还说：“意大利人在西西里岛购买了大批的奴隶为他们耕种田地、照料牲畜，但是他们不给这些奴隶东西吃。这样一来，这些不幸的人们被迫手持长矛和棍棒，身披兽皮，带着大狗，到大路上去拦路抢劫。这种现象危及到整个行省，当地的人，除了城墙之内的东西外，不敢说有属于自己的财产。不论是行省的总督还是大法官们，谁也无法或者说愿意反对这种混乱现象，也不敢惩处这些奴隶，因为他们都是罗马执掌司法大权的骑士们的奴隶。”然而，这正是奴隶战争的一个根源。我只想说一句话：骑士这一行当的人，他们惟利是图，经常向别人提出要求，而别人却不能向他们提出丝毫要求；他们阴险狡诈、冷酷无情，使富人穷困，使穷

asked, an insidious and inexorable profession which impoverished wealth and even poverty, should not have been giving judgments in Rome.


Chapter 16　On the government of the Roman provinces

The three powers were distributed in the town in this way, but it was far from being the same in the provinces. Liberty was at the center and tyranny at the extremities.

At the time when Rome dominated only Italy, the peoples were governed as confederates; the laws of each republic were followed. But, when it carried its conquests further, when the senate had no direct view of the provinces, when the magistrates in Rome could no longer govern the empire, then praetors and proconsuls had to be sent. From then on, there was no longer harmony between the three powers. The power of those who were sent brought together that of all the Roman magistrates: even that of the senate, even that of the people! These were despotic magistrates, quite suitable for the far-distant places to which they were sent. They exercised the three powers; they were, if I dare use this term, the pashas ofthe republic.

We have said elsewhere that by the nature of things in a republic the same citizens had civil and military employments. The result is that a conquering republic can scarcely extend its government and control the conquered state in accordance with the form of its constitution. Indeed, since the magistrate it sends to govern has the executive power over both civil and military business; he must also have legislative power, for who else would make the laws? He must also have the power of judging, for who would judge independently of him? Therefore, the governor sent by a republic must have the three powers, as he had in the Roman provinces.

A monarchy can more easily extend its government, because some of the officers it sends to the provinces have executive power in matters of civil business and others, executive power in matters of military business, which does not bring about despotism.

That a Roman citizen could be judged only by the people was a privilege of great consequence for him. Otherwise he would have been subjected to the arbitrary power of a proconsul or a propraetor on the provinces. The town did not feel the tyranny, which was exercised only over the subject nations.

Thus, in the Roman world, as in Lacedaemonia, those who were free were exceedingly free, and those who were slaves were exceedingly enslaved.

While the citizen, paid taxes, they were levied with a very great fairness. The levy was

人更加贫困；这一阶层的人是决不应该在罗马享有司法权的。


第十六节　罗马各行省的管理

三种权力在罗马城里分配的情况就是这样，但是在各行省的情况远非如此。在罗马的中心地区是自由的，但是在其边远地区却是暴政横行。

当罗马只是统治意大利时，各地的人民是作为联盟者接受统治的，人们都遵守各个共和国自己的法律。但是当罗马征服了更多的地方以后，元老院已经无法直接监督各行省，居住在罗马的官员也不可能治理整个帝国。于是，就必须派遣大法官和总督到各行省去。从此以后，三种权力之间的和谐分配就不复存在了。派出去的官吏拥有很大的权力，几乎是罗马所有官职权力的总和，甚至包括了元老院和人民的一切权力。这些官吏都是专制性的官吏，比较适合他们被派往的边远地区。他们独霸三种权力，恕我斗胆使用这样的说法，他们几乎与土耳其的总督没有多大的差别。

我们在前边已经说过，同样是这些公民，由于共和国性质所决定，他们往往既是文职官员又是武职军官。其结果是，当共和国征服了他国以后，却不容易推行共和政体，依照共和政体统治被征服的国家。派去治理被征服国的官吏既拥有民事和军事的行政权力，也就自然而然地拥有了立法权，因为除了他以外还有谁能制定法律呢？他也必然地拥有司法权，因为谁还能离开他去独立地进行审判呢？因此，共和国所派往被征服国的总督必然像罗马各行省的总督一样拥有全部三种权力。

君主国比较容易推行自己的政体，因为它所派遣出去的官吏，有的拥有民政事务方面的行政权，有的拥有军事指挥权，这样就不容易产生专制主义。

罗马公民只受罗马人民的审判，这对罗马公民来说确实是一大特权。如果没有这个特权的话，在各行省里，罗马公民就不得不接受总督或大法官的审判。在罗马，人们是感受不到专制统治的，因为暴政只是施行于被征服的民族。

因此，在罗马的帝国里，像在拉栖代孟一样，自由的人极端自由，受奴役的人则受尽了奴役。

公民纳税时，收税的办法是相当公道的。罗马沿用塞尔维乌斯·图里乌斯的征

in accord with the establishment of Servius Tullius, who had distributed all the citizens into six classes in the order of their wealth and had set their share of the impost in proportion to the share each one had in the government. The result was that some tolerated the high tax because of their great influence, and that others consoled themselves for their small influence with their low tax.

There was another remarkable thing: it is that, since the division of Servius Tullius by classes was the fundamental principle of the constitution, so to speak, it happened that fairness in levying taxes derived from the fundamental principle of this government and could be removed only when it was.

But while Rome paid taxes painlessly or paid none at all, the provinces were ravaged by the knights, who were the tax collectors for the republic. We have spoken of their harassments, and all history is full of them.

" All Asia awaits me as its liberator," said Mithridates," the pillages of the proconsuls, the exactions of the men of public business, and the calumny of their judgments have aroused such great hatred for the Romans."

This is why the force of the provinces added nothing to the force of the republic and, on the contrary, only weakened it. This is why the provinces regarded the loss of liberty in Rome as the period of the establishment of their own.

税条例，即依据财富的多少把所有公民划分为六个等级，并按照每个公民在政府中所享受待遇的比例规定税额。其结果是，有声望的大人物要受高税额的苦恼；而小人物税额较小，往往借此聊以自慰。

还有一件事，也是令人赞叹的。塞尔维乌斯·图里乌斯的等级划分可以说就是政体的基本原则。征税的公平就来源于政体的基本原则，所以说，二者不可能去掉一个而留下另一个。

但是当罗马人的赋税较轻，或者说完全不纳税的时候，各行省却仍然在遭受着骑士们的蹂躏，因为他们是共和国的税收承包人。我们已经谈到了他们是如何欺压老百姓的，其实整个罗马的历史充满了他们的胡作非为与倒行逆施。

米特里达特说过：“整个亚洲在等待着我去解放。总督们的巧取豪夺，公务人员的敲诈勒索，审判中的诬陷诽谤，这一切都激起了人们对罗马人无比的仇恨。”

正因为如此，各个行省不仅没有增加共和国的实力，反而把它削弱了。也正是由于这个原因，各个行省把自由在罗马的丧失看成是自己自由时代的开端。


BOOK 12　On the Laws that Form Political Liberty in Relation to the Citize n


Chapter 1　On the liberty of the citizen

Philosophical liberty consists in the exercise of one's will or, at least (if all systems must be mentioned), in one's opinion that one exerts one's will. Political liberty consists in security or, at least in the opinion one has of one's security.

This security is never more attacked than by public or private accusations. Therefore, the citizen's liberty depends principally on the goodness of the criminal laws.

Criminal laws were not perfected all at once. In the very places one most sought liberty, one did not always find it. Aristotle tells us that at Cumae, the accuser's relatives could be witnesses. Under the Roman kings, the law was so imperfect that Servius Tullius pronounced sentence against the children of Ancus Martius, accused of having assassinated his father-in-law, the king. Under the first kings of the franks, clotaire made a law that an accused man could not be condemned without being heard, which proves that there was an opposite practice in some particular case or among some barbarian people. It was Charondas who introduced judgments against false testimonies. When the innocence of the citizens is not secure, neither is liberty.

The knowledge already acquired in some countries and yet to be acquired in others, concerning the surest rules one can observe in criminal judgments, is of more concern to mankind than anything else in the world.

Liberty can be founded only on the practice of this knowledge, and in a state that had the best possible laws in regard to it, a man against who proceedings had been brought and who was to be hung the next day would be freer than is a pasha in Turkey.


Chapter 2　That liberty is favored by the nature of penalties and by their proportion

It is the triumph of liberty when criminal laws draw each penalty from the particular nature of the crime. All arbitrariness ends; the penalty does not ensue from the legislator's ca-


第十二章　建立政治自由的法律和公民的关系


第一节　公民的自由

哲学上的自由，是要能够行使自己的意志，或者至少（如果从各种体制来说）自己相信是在行使自己的意志。政治上的自由是要有安全感，或者至少自己认为是安全的。

这种安全感在公诉或个人控告时会受到最大的威胁。因此公民是否享有自由意志主要取决于良好的刑法。

刑法并不是一下就能达到完善的境地。甚至在人们最渴望自由的地方，人们也并不一定总能找到自由。亚里士多德告诉我们，在丘麦，控告人的父母可以充当证人。在罗马君王统治的时代，法律极不完善，以致塞尔维乌斯·图里乌斯竟亲自宣告对安库斯·马尔蒂乌斯的子女的判决。这些子女被指控犯有暗杀罪，要暗杀国王——他的岳父。在法兰西初期各王朝的时代，格罗泰尔制定了一项法律，规定被告未经审讯不得被判有罪。这证明曾经在某些案件中的做法或是某些野蛮人的做法是与此相反的。卡龙达斯开创了对于伪证的审判。当无法确保公民的无辜时，自由也就根本没有保证。

人们在某些国家已获得的关于刑事审判所应遵循的最确定的法规方面的知识以及将来在其他国家将会获得的这一方面的知识，比世界上其他任何东西都更能引起人类的关注。

只有在这些知识成为现实的基础上才可能建立起自由。在一个拥有最好法律的国家里，就是一个被控告甚至将在第二天被绞死的人，也比一个土耳其的高官还要自由些。


第二节　依照犯罪的性质和轻重来量刑有利于自由

如果刑法中的每一种处罚办法都是依据犯罪的特殊性质来确定的话，那便是自由的胜利。一切专断停止了，刑罚不再是依据立法者一时的主观意志，而是依据犯

priciousness but from the nature of the thing, and man does not do violence to man.

There are four sorts of crimes. Those of the first kind run counter to religion; those of the second, to mores; those of the third, to tranquility; those of the fourth, to the security of the citizens. The penalties inflicted should derive from the nature of each of these kinds.

I include in the class of crimes concerning religion only those that attack it directly, such as all cases of simple sacrilege. Crimes of disturbing the exercise of religion are of the nature of those that run counter to the tranquility or the security of the citizens and should be shifted to these classes.

In order for the penalty against simple sacrilege to be drawn from the nature of the thing, it should consist in the deprivation of all the advantage given by religion: expulsion from the temples; deprivation of the society of the faithful for a time or forever; shunning the presence of the sacrilegious; execration, detestation, and exorcism.

In the things that disturb the tranquility or security of the state, hidden actions are a concern of human justice. But in those that wound the divinity, where there is no public action, there is no criminal matter; it is all between the man and god who knows the measure and the time of his vengeance. For if the magistrate, confusing things, even searches out hidden sacrilege, he brings an inquisition to a kind of action where it is not necessary; he destroys the liberty of citizens by arming against them the zeal of both timid and brash consciences.

The ill came from the idea that the divinity must be avenged. But one must make divinity honored, and one must never avenge it. Indeed, if one were guided by the latter idea, where would punishments end? If men's laws are to avenge an infinite being, they will be ruled by his infinity and not by the weakness, ignorance, and caprice of human nature.

An historian of Provence reports a fact that paints very clearly for us what this idea of avenging the divinity can produce in weak spirits. A Jew, accused of having blasphemed the Holy Virgin, was condemned to be flayed. Masked knights with knives in their hands mounted the scaffold and drove away the executioner in order to avenge the honor of the Holy Virgin themselves... I certainly do not want to anticipate the reader's reflections.

The second class is of crimes against the mores: these are the violation of public or individual continence, that is, of the police concerning how one should enjoy the pleasures associated with the use of one's senses and with corporal union. The penalties for these crimes should also be drawn from the nature of the thing. Deprivation of the advantages that society

罪的性质决定的；这样，刑罚就不再是人对人施行的暴行了。

罪行可以分为四类：第一类是侵害宗教罪，第二类是破坏风俗罪，第三类是侵扰公民安宁罪，第四类是危害公民安全罪。应该按照这些不同罪行的性质确定应处的刑罚。

我在分类中所说的有关宗教的罪行，只是指直接侵害宗教的犯罪，如一切普通的亵渎神灵的罪行。因为那些扰乱宗教活动的犯罪，是属于危害公民安宁或公民人身安全性质的，应该归入相应的类别。

如果要根据案件的性质处罚亵渎神灵罪，就应该剥夺宗教所能给予犯罪者的一切权益，比如：驱逐出宗教场所；暂时或永久性禁止与信徒来往；禁在某些场所出现；唾弃、憎厌、诅咒犯罪之人。

在危害国家的安宁或安全的案件里，隐秘没有实施的行为也在人类司法管辖范围之内。但是在那些侵犯神明的事件中，只要没有什么公开的行动，则不存在犯罪的问题；因为那一切属于人与上帝间的事，上帝知道应当在什么时候给予什么样的惩罚。如果官吏把二者混淆起来，也要去追究秘密地亵渎神明的行为的话，他便是要追究一种不需要追究的行为。那他就破坏了公民的自由，会使怯懦和鲁莽的信徒一样起来与公民作对。

祸害就是“应该为上帝复仇”这种思想引发的。我们应该敬重神明，但不应该为他复仇。实际上，如果人们按照为上帝复仇的思想去行动的话，刑罚还能有穷尽么？如果人类的法律要去为一个“无穷无尽的存在物”复仇的话，那么人类的法律就应该遵循其无穷无尽的特性，而不是依据人性的弱点、无知和善变进行完善。

普洛温斯的一位史学家讲了一件事。这件事给我们生动地描绘了为神明复仇这种思想能够在意志怯懦的人身上产生什么样的影响。一个犹太人被控告亵渎了圣母，被判处剥皮刑。一些头戴假面具的骑士，持刀走上行刑台，赶走了行刑的人，要亲自为圣母的荣誉复仇。我真不愿意预言读者对此会有何感想。

第二类是破坏社会道德风尚的犯罪，例如违反了公共或个人禁欲方面的规定，也就是说，破坏了有关如何享受或使用自己的感官以及两性娱乐方面的有关规定。这类犯罪也应该按照犯罪的性质来确定刑罚。剥夺犯罪者享有社会所给予遵守纯洁道德风尚的人们的权益，对他们处以罚金、公开羞辱、强迫藏匿、剥夺公权、驱逐

has attached to the purity of mores, fines, shame, the constraint to hide oneself, public infamy, and expulsion from the town and from society; finally, all the penalties within the correctional jurisdiction suffice to repress the temerity of the two sexes. Indeed, these things are founded less on wickedness than on forgetting or despising oneself.

Here it is a question only of crimes that involve mores alone, not of those that also run counter to public security, such as kidnapping and rape, which are of the fourth kind.

The crimes of the third class are those that run counter to the citizens' tranquility, and penalties for them should be drawn from the nature of the thing and relate to that tranquility, such as deprivation, exile, corrections, and other penalties that restore men's troubled spirits a nd retur n them to the established order.

I restrict crimes against tranquility to the things that are a simple breach of police; the ones that, while disturbing tranquility, attack security at the same time, should be put in the fourth cla s s.

The penalties for these last crimes are what are called punishments. They are a kind of retaliation, which causes the society to refuse to give security to a citizen who has deprived or has wanted to deprive another of it. This penalty is derived from the nature of the thing and is drawn from reason and from the sources of good and evil. A citizen deserves death when he has violated security so far as to take or to attempt to take a life. The death penalty is the remedy, as it were, for a sick society. When one violates security with respect to goods there can be reasons for the penalty to be capital; but it would perhaps be preferable, and it would be more natural, if the penalty for crimes committed against the security of goods were punished by the loss of goods. And that ought to be so, if fortunes were common or equal; but as those who have no goods more readily attack the goods of others, the corporal penalty has had to replace the pecuniary penalty.

All that I say is drawn from nature and is quite favorable to the citizen's liberty.


Chapter 3　On certain accusations in particular need of moderation and prudence

Important maxim: one must be very circumspect in the pursuit of magic and of heresy. Accusation of these two tyrannies can offend liberty in the extreme and be the source of infinite tyrannies if the legislator does not know how to limit it. For, as it does not bear directly on the actions of a citizen, but rather on the idea one has of his character, the accusation becomes dangerous in proportion to the people's ignorance, and from that time, a citizen is always in danger because the best conduct in the world, the purest morality, and the prac-

出城、禁止社交，以及足以消除两性之间不检点行为的一切属于轻罪范畴的惩罚。实际上，这类犯罪从本质来说，一般不是犯罪者存心作恶，而往往是他们忘乎所以或者不知自重所致。

我们这里所涉及的只是纯粹关于道德风俗方面的犯罪，而不包括那些危害公共安全的犯罪，如诱拐与强奸等，都是属于第四类犯罪。

第三类是那些危害公民安宁的犯罪。这类犯罪应依照案件的性质量刑，并且应该采取有利于公民安宁的方式执行，例如监禁、流放、劳动改造及其他刑罚，使那些不安定分子从思想上转变，洗心革面，重新成为遵守法纪的人。

关于侵犯公民安宁罪，我指的只是单纯的违反社会治安的案件。因为那些扰乱社会秩序同时又危害公共安全的犯罪应该归入第四类。

最后一类犯罪的惩处办法，就是真正所谓的“刑罚”，是一种报复性刑罚，即社会对一个剥夺或试图剥夺他人安全的公民也同样不给予安全保障。这种刑罚是案件的性质决定的，是从理性和善恶的本源引申出来的。一个公民如果侵犯他人的安全导致其丧失生命，或是企图剥夺别人的生命，就应该被处死。死刑就是病态社会的药方。侵犯他人财产安全的罪犯也是应该被处以极刑的，但是对危害财产安全的犯罪应以剥夺其财产作为刑罚可能会更好些，而且也更符合犯罪的性质。如果财产是公有的或大家的是相等的，就更应当如此。但是，由于侵犯他人财产的人常常是那些自己什么财产也没有的人，因此就不能不用肉刑代替罚金。

我是从事物的本质上来探讨这些问题的，这对公民的自由是极其有利的。


第三节　某些控告需要特别克制、审慎

特别重要的是，对“邪术”和“异端”的追诉，要非常慎重。对这两种犯罪的控告可能对自由造成极大的威胁，可能成为无穷无尽的暴政的源泉，如果立法者不知道对这种控告加以限制的话。由于这种控告不是直接指控一个公民的行为，而多半是依据人们对这个公民的性格做出的判断而提出控告。百姓越是无知，这种控告便越是危险。在这种情况下，每一个公民都时时会处在危险之中，因为世界上就算有最为规范的行为准则，最为高尚的道德，要求人们尽一切的本分，也并不能保

tice of all one's duties do not guarantee one from being suspected of these crimes.

Under Manuel Comnenus, the protestator was accused of conspiring against the emperor and of using to this end certain secrets that made men invisible. It is said, in the Life of this emperor, that Aaron was caught reading a book of Solomon, and that by reading it legions of demons would appear. Now, by supposing a power in magic that can arm hell and by starting from this, he whom one calls a magician is considered the man in the world most likely to disturb and overthrow society, and one is drawn to punish him immeasurably.

Indignation grows when one includes in magic the power to destroy religion. The history of Constantinople tells us that, when a bishop had the revelation that a miracle had ceased because of the magic of a certain individual, that person and his son were condemned to death. On how many prodigious things did this crime not depend? That it should not be rare for there to be revelations; that this miracle had ceased; that there is magic; that magic can overturn religion; that this individual was a magician; finally, that he had done this act of magic.

The emperor Theodore Lascaris attributed his illness to magic. Those who were accused of it had no other recourse but to handle a hot iron without burning themselves. It would have been a good thing, among these Greeks, to be a magician in order to vindicate oneself of the accusation of magic. Such was the excess of their ignorance that, to the most dubious crime in the world, they joined the most dubious proofs.

Under the reign of Philip the Tall, the Jews were run out of France, having been accused of allowing lepers to pollute the wells. This absurd accusation certainly should cast doubt on all accusations founded on public hatred.

I have not said here that heresy must not be punished; I say that one must be very circumspect in punishing it.


Chapter 4　On the crime of high treason

The laws of China decide that whoever lacks respect for the emperor should be punished by death. As they do not define what lack of respects, anything can furnish a pretext for taking the life of whomever one wants and for exterminating whatever family one wants.

Two persons charged with writing the court gazette noted some circumstances about a deed which were found not to be true, and, as lying in a court gazette was said to show lack of respect for the court, they were put to death. When a prince of the blood inadvertently placed a note on a daybook signed with the red paintbrush of the emperor, it was decided

证一个人不会成为这种犯罪的嫌疑犯。

马奴哀尔·孔尼奴斯统治时期，“抗议者”被指控阴谋反对皇帝，说他们为了达到目的，利用某些妖术使人隐身。在这个皇帝的传记中有这样的记述，人们当场抓获阿伦在读所罗门的一本书，据说读这本书就会使大量的魔鬼出现。当人们想象魔法具有把魔鬼武装起来的力量的时候，他们就会由此出发，认为魔法师是世界上最能扰乱和颠覆社会的人，他们就会对这些魔法师进行无限度的惩罚。

当人们认为魔法有能力摧毁宗教的时候，人们就会更加愤怒。君士坦丁堡的历史告诉我们，有一个主教受到神灵的启示说，因为某人的魔法的缘故，一个奇迹停止了，这个人和他的儿子便被处以死刑。需要有多少不可思议的事情做这项犯罪的依据呢？需要下列这一切都成立才行：神的启示不是什么稀罕的事；这位主教受到了这么一个启示；这个启示是真实的；有一个奇迹；这个奇迹停止了；要有魔法这种事；魔法能够推翻宗教；这个人必须是个魔法师；这个魔法师最终还施展了这种魔法。

皇帝梯欧多露斯·拉斯加露斯把他的病归咎于妖术。被控告犯有妖术罪的人只有一个方法能证明自己无罪，那就是用手拿着烧热的铁块而不会被烫伤。因此在希腊，要证明自己没有犯妖术罪，就必须先成为一个魔法师。希腊人用最不确切的证据加诸于最无法确定的犯罪上，真是愚蠢之至！

菲利普·淘尔统治时期，犹太人因被控告用麻风病人去毒化泉水，而被驱逐出法兰西。这种荒谬绝伦的控告使我们更加怀疑一切基于公众仇恨的控告是否具有真实性。

在这里，我没有说绝对不应惩处异端邪说；我说的是，在惩处这种犯罪时要非常谨慎。


第四节　欺君之罪

中国的法律规定，任何人对皇帝不敬就应该处以死刑。由于法律没有明确规定什么叫不敬，所以任何什么事情都可拿来作为借口去剥夺任何一个人的生命，甚至去诛灭任何一个人的家族。

有两个编辑宫廷小报的人，因为关于某一事件所述情况失实，人们便说在朝廷的报纸上撒谎就是对朝廷的大不敬，二人就被处以死刑。有一个亲王由于疏忽，在有皇帝朱批的手谕上面写了几个字，就被认定是对皇帝的大不敬，这就引发了对他

that he had shown a lack of respect for the emperor, which brought against this family one of the most terrible persecutions of which history has ever spoken.

Vagueness in the crime of high treason is enough to make government degenerate into despotism.


Chapter 5　On the wrong application of the name of crime of sacrilege and high treason

It is also a violent abuse to give the name of high treason to an action that is not one. A law of the emperors pursued as sacrilegious those who called the prince's judgment into question and doubted the merit of those he had chosen for certain employments. The cabinet and the favorites established this crime. Another law declared that those who made an attempt on the prince's ministers and officers were guilty of the crime of treason, as if they had made an attempt on the prince himself. We owe this law to two princes whose weakness is famous in history, two princes who were led by their ministers as flocks are led by shepherds, two princes, slaves in the palace, children in the council, strangers in the armies, who preserved the empire only because they gave it away every day. Several of these favorites conspired against their emperors. They did more: they conspired against the empire, they summoned the barbaians, and when one wanted to check them, the state was so weak that it had to violate their law and run the risk of committing the crime of treason in order to punish them.

Yet the Judge-Advocate for M. de Cinq-Mars relied upon this law when, wanting to prove the latter guilty of the crime of treason for attempting to dismiss Cardinal Richelieu from matters of public business, he said. "By the constitutions of the emperors the crime touching the person of the prince's ministers is counted of the same weight as one affecting the prince's person. A minister serves both his prince and his state; if he is removed, it is as if the former were deprived of an arm and the latter of a part of its power. If servitude herself arrived on earth, she would not speak otherwise.

Another law of Valentinian, Theodosius, and Arcadius declares counterfeiters guilty of the crime of high treason. But does that not confuse ideas about things? Does not giving the name of high treason to another crime diminish the horror of the crime of high treason?


Chapter 6　On indiscreet speech

Nothing makes the crime of high treason more arbitrary than when indiscreet speech becomes its material. Discourse is so subject to interpretation, there is so much difference be-

的家族史无前例的最为恐怖的残酷迫害。

欺君之罪的含义不清，足以使一个政府堕落到专制主义。


第五节　亵渎神灵和欺君罪名的滥用

给并非大逆不道的行为加上欺君的罪名，是一种粗暴地滥用罪名的行为。罗马皇帝有一条法律规定，凡是对君主的判决表示异议或对君主所任用的人的才能有所怀疑，都应以亵渎神圣罪进行追诉。这个罪名无疑是内阁成员和皇帝的宠臣们所发明的。还有一条法律宣称，试图谋害君主的大臣和官吏就像是试图谋害君主本人一样，是大叛逆罪。多亏了两位无能的君主才有这两条法律。这两位君主的懦弱在历史上是出了名的。他们的大臣们牵着他们的鼻子走，就像牧羊人领着羊群一样。这两个君主在宫中是奴隶，在枢密院像小孩，在军队中是外人。他们所以能够维持帝国，只是因为他们天天都在出卖帝国。这些宠臣之中有人阴谋反对他们的皇帝。他们甚至要阴谋颠覆帝国，把野蛮人引入帝国来。当皇帝要阻止他们的时候，国家衰弱已极，以致人们不能不违犯宠臣们所定的法律，冒着犯大叛逆罪的危险，来惩治这些宠臣。

但是在德·珊马尔先生一案的审判中，告发人所依据的却是这条法律。他要证明德·珊马尔打算驱逐红衣主教李索留，使他不能参与国事，罪名就是欺君之罪。他说：“这种犯罪触犯君主的大臣的人身，根据皇帝的法律制度来看，则和触犯君主的人身是一样严重的。一个大臣能很好地为他的君主和国家效劳，如果把他从君主和国家那里夺走，则无异于夺去君主的一只手臂，剥夺了国家的一部分威力。”当卑屈到了极点以后，不可能再有另外的说法了。

瓦连提尼耶诺斯、提奥多西乌斯和阿加底乌斯还有另一条法律，宣称伪造货币是欺君之罪，这不是把事物的概念混淆了么？对另外一种犯罪也加上欺君的罪名，不是降低了欺君之罪的恐怖性了吗？


第六节　不谨慎的言词

如果不谨慎的言词可以作为欺君之罪的依据的话，那么判处欺君之罪就会变得非常武断、非常随意了。言辞可以做出许多不同的解释。不慎和恶意二者之间存在

tween indiscretion and malice and so little in the expressions they use, that the law can scarcely subject speech to a capital penalty, unless it declares explicitly which speech is subject to it.

Speech does not form a corpus delicti: it remains only an idea. Most frequently it has no meaning in itself but rather on the tone in which it is spoken. Often when repeating the same words, one does not express the same meaning; the meaning depends on the link the words have with other things. Silence sometimes expresses more than any speech. Nothing is so equivocal. How, then, can one make speech a crime of high treason? Wherever this law is established, not only is there no longer liberty, there is not even its shadow.

In the manifesto of the late Czarina against the family Olguruki, one prince of this family is condemned to death for speaking indecently of her person and another for interpreting spitefully her wise arrangements for the empire and for offending her sacred person by disrespectful speech.

I do not intend to diminish the indignation one should have against those who want to stigmatize the glory of their prince, but I do say that if one wants to moderate despotism, punishing with a simple correction will suit these occasions better than an accusation of high treason, which is always terrible, even to the innocent.

Actionable acts are not an everyday occurrence; they may be observed by many people: a false accusation over facts can easily be clarified. The words that are joined to an act take on the nature of that action. Thus a man who goes into the public square to exhort the subjects to revolt becomes guilty of high treason, because the speech is joined to the act and participates in it. It is not speech that is punished but an act committed in which speech is used. Speech becomes criminal only when it prepares, when it accompanies, or when it follows a criminal act. Everything is turned upside down if speech is made a capital crime instead of being regarded as the sign of a capital crime.

The emperors Theodosius, Arcadius, and Honorius wrote to Ruffinus, the praetorian prefect:"If someone speaks ill of our person or our government, we do not want to punish him: if he has spoken frivolously, he must be pardoned. Thus, looking at the thing as a whole, you will inform us of it so that we may judge speeches by the persons and weigh carefully whether we should subject them to judgment or ignore them."


Chapter 7　On writings

Writings contain something more permanent than speech, but when they do not prepare着极大的区别。但是二者所用的词句却没有多大差别。因此，法律几乎不大可能因为言语而给人判处死刑，除非法律明确规定讲了哪些言语应该处以死刑。

言语并不构成犯罪行为，因为言语仅仅停留在思想上。在大多数情况下，言语本身并没有什么意思，意思是通过说话的语气表达的。常常相同的一些话语，却能传达截然不同的意思，因为言语的意思往往取决于它们和其他事物的联系。有时候沉默不语甚至比任何的演说还要有更多的意思。没有比这一切更含混不清的了。那么，怎能把言语当作欺君之罪呢？无论在任何地方，只要制定了这么一项法律，那里不但不再有自由可言，可能连自由的影子也看不见了。

已故俄国皇后要求惩办多尔古露奇家族的谕文称：要处死该家族的一个亲王，因为他曾经对皇后本人使用过下流的言词；要处死另一个亲王，因为他曾恶意地解释皇后向帝国颁布的明智诏书，而且用不敬的言语攻击她神圣的身体。

我并不是要人们减轻对那些有意污辱君主名誉者的义愤。我想要说的是，如果要想使专制统治趋于宽和的话，在上述情况下简单地以轻罪论处要比以亵渎君主这样的重罪更为适宜。欺君之罪，即使对于不曾犯罪的人来说，也永远是非常恐怖的。

行为不是指每天的一切行为。许多人能够注意这些行为。捏造事实进行诬告是很容易被揭穿的。言语只有和行为结合起来才能具有该行为的性质。因此，一个人在公共场所鼓动人们造反，那就是犯了叛逆罪，因为此时的言语已经和行为结合在一起，变成了行为的一部分。人们处罚的不是言语，而是不法的行为，是使用了语言的不法行为。言语只有在酝酿犯罪、实施犯罪或掩饰犯罪行为时，才构成犯罪。如果不是把言语看做死罪的征兆，而是以言语本身判定死罪的话，那就完全颠倒了是与非。

提奥多西乌斯、阿加底乌斯、火诺利乌斯诸位皇帝曾致函法官署长官路非奴斯说：“如果有人说我们个人或我们政府的坏话，我们不愿意对他进行处罚：如果他是因为草率而说的话，就应该蔑视他；如果是因为精神失常而说的话，就应该可怜他；如果他是要诅咒的话，就应该饶恕他。因此，发生了这样的事情，先不要去管它，可以报告我们，让我们根据他的为人去判断这些言语，并认真地考虑到底应该把他们交付审判还是不予理睬。”


第七节　文字

文字比言语具有更持久的价值。但是如果文字不是为叛逆做准备而写出的话，

the way for high treason, they are not material to the crime of high treason.

Nevertheless Augustus and Tiberius appended to writings the penalty for this crime Augustus, when certain things were written against illustrious men and women; Tiberius, because of those he believed written against himself. Nothing was more fatal to Roman liberty. Cremutius Cordus was accused because in his annals he had called Cassius the last of the Rom ans.

Satirical writings are scarcely known in despotic states, where dejection on the one hand and ignorance on the other produce neither the talent nor the will to write them. In democracy, they are not prevented, for the very reason that they are prohibited in the government of one alone. As they are usually composed against powerful people, they flatter the spitefulness of the people who govern in a democracy. In a monarchy, they are prohibited, but they have been made an object of police rather than of crime. They can amuse the general spitefulness, console malcontents, reduce envy of those in high positions, give the people the patience to suffer, and make them laugh about their sufferings.

Aristocracy is the government that most proscribes satirical works. Magistrates there a re little sovereigns who are not big enough to scorn insults. If in monarchy some barb is thrown against the monarch, he is so high that the barb does not reach him. An aristocratic lord is pierced through and through. Thus, the decemvirs, who formed an aristocracy, punished satirical writings with death.


Chapter 8　The violation of modesty in punishing crimes

Rules of modesty are observed among almost all the nations of the world; it would be absurd to violate them in punishing crimes, when its purpose should always be the reestablis hm ent of order.

Did those in the East, who exposed women to elephants trained for an abominable kind of punishment, want to make the law violate the law?

An old usage of the Roman forbade putting to death girls who were not nubile. Tiberius hit upon the expedient of having them raped by the executioner before sending them to their punishment; a crafty and cruel tyrant, he destroyed mores in order to preserve customs.

When the Japanese magistracy had naked women exposed in public squares and forced them to walk like beasts, it made modesty tremble; but when it wanted to compel a mother... when it wanted to compel a son... I cannot go on, it made even nature tremble.

则不能作为判处叛逆罪的依据。

但是，奥古斯都、提贝留斯却以文字而加罪于人。奥古斯都曾经以攻击著名人士的文字判处作者欺君之罪；提贝留斯则因为他认为有些文字是为反对他而写的，而将人治罪。没有比这使罗马的自由受到的打击更大的了。克雷母蒂乌斯·柯尔都斯因为在他的史书里称卡西乌斯为最下等的罗马人而遭到控告。

在专制的国家里，人们几乎不懂得什么叫讽刺性的文字。在这样的国家里，人们一方面由于软弱，另一方面由于无知，既无才能也不愿意去写讽刺性的文字。在民主的国家，讽刺性的文字是不受禁止的；这和专制统治的政体禁止讽刺性文字的道理是一样的。讽刺性的文字写出来往往针对有权有势的人，这正好能够宣泄人们对统治者的不满情绪。在君主国家里，讽刺性的文字也是遭到禁止的，不过是作为治安问题，而不是作为犯罪问题看待的。讽刺性的文字能够把一般人的怨愤转为娱乐，使不满的人得到安慰，能减少人们对高官的猜忌，增加人民对痛苦的承受能力，使他们对所受的痛苦一笑置之。

实行贵族政治的政府对讽刺性的作品是严格禁止的。在这样的国家里，官吏都是些小君主，他们还不够伟大，不可能对讽刺他们的言语不予理睬。在君主国家里，如果有弓箭之类的武器对准君主的话，君主德行很高，也伤害不了他。但是普通的贵族士绅则可能处处受到弓箭的伤害。因此，构成贵族政治的十大执行官对讽刺文字的作者必然是要处以死刑的。


第八节　惩罚犯罪时对廉耻的破坏

关于廉耻，世界上几乎所有的民族都有遵守的规则。如果为了惩罚犯罪而违背了这些规则那就是荒谬而不合情理的。惩罚犯罪应该总是以恢复秩序为目的。

东方人把妇女放在受过训练的大象身下，使她们接受一种骇人听闻的酷刑。他们难道不是用法律去违抗法律吗？

罗马人有一个古老的习惯，禁止把未成年的女子处死。提贝留斯想到了一个“妙计”，就是先让刽子手奸污她们，然后再把她们处刑。这个阴险而残忍的暴君为了保留习惯竟然不顾道德风俗。

当日本官吏强迫裸体妇女在大庭广众之下像野兽一样爬行的时候，廉耻亦为之颤抖。但是当他们强迫一个母亲……的时候；当他们强迫一个儿子……的时候，我说不下去了，人性都会为之颤抖。


Chapteh 9　On revealing conspiracies

" If thy brother, or thy son, or thy daughter, or the wife of thy bosom, or thy friend, which is as thine own soul, entice thee secretly, saying: ' Let us go to other gods', thou shalt stone him; thine hand shall be first upon him, and afterwards the hand of all the people. " This law of Deuteronomy cannot be a civil law among most of the peoples that we know because it would open the door to all crimes.

The law in many states that ordered that, on penalty of death, one reveal even the conspiracies in which one did not have a hand. is scarcely less harsh. It is very suitable to restrict this law when it is carried into a monarchical government.

It should be applied there in all its severity only to the crime of high treason in the first degree. In such states it is very important not to confuse the dif　erent degrees of this crime.

In Japan, where the laws upset all ideas of human reason, the failure to reveal a crime is considered a crime in the most ordinary cases.

An account tells us of two young ladies who were shut up in a box studded with nails until they died; the one, for having had some intrigue of gallantry; the other, for not having revealed it.


Chapter 10　How dangerous it is in republics to punish excessively the crime of high treason

When a republic has destroyed those who want to upset it, one must hasten to put an end to vengeances, penalties, and even rewards.

One cannot inflict great punishments, and consequently, make great changes, without putting a great power into the hands of a few citizens. It is better then, in this case, to pardon many than to punish many, to exile few than to exile many, to leave men their goods than to multiply confiscations. On the pretext of avenging the republic, one would establish the tyranny of the avengers. It is not a question of destroying the one who dominates but of destroying domination. One must return as quickly as possible to the ordinary pace of government where the laws protect all and are armed against no one.

The Greeks put no limits to the vengeances they wreaked on tyrants or on those they suspected of being tyrants. They put children to death, sometimes five of the closest relatives. They drove out an infinite number of families. Their republics were shaken by this; exile and the return of the exiled were always periods marking a change in the constitution.


第九节　阴谋的揭发

“如果你的兄弟，或你的儿子，或你的女儿，或你心爱的妻子，或你知心的朋友，秘密地告诉你说：让我们到别的神那里去吧！你就应该用石头砸死他。首先打他的是你的手，然后是全体人民的手。”这条旧约圣经《申命记》的法律是不能作为我们所知道的大多数国家的法律的，因为它给一切犯罪打开了方便之门。

有些国家的法律规定，知情者必须揭发阴谋，违者处死，即使没有参与其中也是如此。这种刑罚与上述法律几乎一样的严酷。如果君主国要执行这种法律的话，就应该对此加以限制。

这样严酷的刑法应该仅仅适用于重大的犯罪，特别是欺君之罪才能以最严厉的方式执行。在这些国家里，不混淆此类犯罪的各种不同情况是很重要的。

在日本，法律把人类的一切理念都给推翻了，竟对最普通的知情不报也按犯罪论处。

有一个故事说，两个少女被禁锢在一个布满钢钉的柜子里，一直到死；一人是因为搞了什么色情的诡计，而另一人则是因为知情不报。


第十节　共和国对亵渎罪惩罚过度的危险

共和国已经成功地消灭了企图推翻政府的势力以后，就应立即终止复仇、惩罚，甚至奖赏。

如果大权不是落入几个公民手中，就不会滥施重刑，因而也不会引起巨大变化。所以，在这种情形之下，还是多赦免比多惩罚好，少流放比多流放好，少没收财产比多没收财产好。在为共和国复仇的借口下，建立起来的只能是复仇者的专制统治。问题不是要消灭掌握政权的人，而是摧毁权力本身。政府应尽快回到正常的轨道上来，也就是说法律应该保护一切人，而不再是武装自己反对他人的工具。

希腊人对他们认为是暴君或他们怀疑是暴君的人，进行无节制的报复。他们把这些人的子女处死，有时候甚至把亲戚中最亲近的五人处死。他们曾把无数的家族驱逐出境。他们的共和国往往因此而难以巩固；被迫流放或者被流放者的归来常常标志着政治体制的变更。

The Romans were wiser. When Cassius was condemned for aspiring to tyranny, the question of putting his children to death was raised; his children were not condemned to any penalty. "Those who wanted to change this law at the end of the war with the Marsi and of the civil war and to exclude from public offices the children of those proscribed by Sulla, are certainly criminal, " says Dionysius of Halicarnassus.

In the wa rs of Ma rius a nd Sulla one s ees the extent to which the s ouls of the Rom a ns had gradually become depraved. Things were so lamentable that one believed they would not be seen again. But under the Triumvirate one wanted to be more cruel and appear less so; the sophisms that were used by cruelty are distressing to see. The formula for proscriptions is found in Appian. You would say that one has there no other purpose than the good of the republic, so coolly does one speak there, so many advantages does one show, so preferable to others are the means one takes, so secure will the rich be, so tranquil will the common people be, so much does one fear to put the citizen's lives in danger, so much does one want to pacify the soldiers, finally, so happy will one be.

Rome was drowned in blood when Lepidus triumphed over Spain, and, by an unexampled absurdity, he ordered the people to rejoice over the triumph, on penalty of proscription.


Chapter 11　On laws favorable to the citizen's liberty in the republic

It often happens in popular states that accusations are made in public and any man is permitted to indict whomever he wants. This has brought about the establishment of laws proper to the defense of the innocence of the citizens. In Athens, the accuser who did not get a fifth of the votes for his side paid a fine of a thousand drachmas. Aeschines, who had accused Ctesiphon, was condemned for this. In Rome, the unjust accuser was branded with infamy, and the letter "K" was stamped on his forehead. Guard was kept on the accuser so that he would not be in a position to corrupt the judges or witnesses.

I have already spoken of that Athenian and Roman law that permitted the one indicted to go into exile before the judgment.


Chapter 12　On the cruelty of laws concerning debtors in a republic

One citizen has already gained a great superiority over another citizen by lending silver that the latter had borrowed only to disburse and that, in consequence, he no longer has. What will happen in a republic, if the laws increase this servitude still more?

罗马人比较明智。卡西乌斯因企图实行暴政而被判刑时，人们提出了是否应该处死他的子女的问题。最后对卡西乌斯的子女没有给予任何处罚。狄欧尼西乌斯·哈利卡拿斯说：“有些人在马尔斯战役和内战结束的时候企图变更这项法律，并要排除曾被苏拉非法流放人们的子女担任公职，这些人的行为就是犯罪。”

从马利乌斯和苏拉的战争中，我们看到罗马人的灵魂日渐堕落到了何等的程度。这样的事情是何等地惨痛，使人相信以后不可能再发生了。但是在三名执政官统治时期，人们却宁愿“更残忍”，但又表现得“不太残忍”。人们痛心地看到，他们在用诡辩掩盖残忍。我们在阿庇安的著作中可以看到非法流放的规定。你会以为，他们除了为共和国的利益而外没有其他的目的，他们的讲话是多么冷静，他们指出对国家有那么多的好处，他们采取多么好的措施，富人会感到多么安全，普通百姓会感到多么平安，他们如何害怕使公民的生命遭遇危险，他们如何愿意安抚士兵，最后又如何使人们生活得幸福美满。

雷比达斯战胜西班牙以后，罗马血流成河；他却命令人们为胜利而狂欢，违者将被流放，真是荒谬绝伦。


第十一节　共和国有利于公民自由的法律

在平民政治的国家，控告常常是公开的，而且每个人都可以控告他想控告的人。因此很有必要制定适当的法律来保卫无辜的公民。在雅典，如果控告者得不到五分之一的人的赞同，便要被处罚金一千得拉姆。伊斯奇因斯控告克第西芬，就曾遭受了这样的处罚。在罗马，对无中生有的控告者，则要标明他的丑行，在他的额头上印上字母“K”。对控告者还有专人监视，以防他贿赂法官或证人。

我已经谈到雅典和罗马曾有过这样的一项法律，准许被告在判决前自行流放。


第十二节　共和国对待债务人法律的残酷

一个公民把钱借给另一个公民，就使自己处在比借钱人优越的地位。因为一个人借钱只是为了消费，那么消费之后，钱也就没有了。如果法律还要进一步增加债权人对债务人的支配权，那么在共和国将会产生什么后果呢？

In Athens and in Rome, it was at first permitted to sell debtors who were not in a position to pay. Solon corrected this usage in Athens; he ordered that no one would be obligated by his person for civil debts. But the decemvirs did not similarly reform the Roman usage, and although they had Solon's regulation before their eyes, they refused to follow it. This is not the only place in the Law of Twelve Tables where one sees that the design of the decemvirs ran counter to the spirit of democracy.

The cruel laws concerning debtors often endangered the Roman republic. A man cov-Bred with sores escaped from the house of his creditor and appeared in the square. The people were moved by this spectacle. Other citizens left their prisons when their creditors no longer dared hold them. Promises were made, but they were broken: the people withdrew to the Mons Sacer. The people gained, instead of the abrogation of these laws, a magistrate to defend them. One was moving away from anarchy; one risked falling into tyranny. Manlius, in order to make himself popular, was going to take from the hands of their creditors the citizens who had been reduced to slavery. One prevailed against his designs, but the evil remained. Particular laws facilitated payments by debtors, and in Roman year 428[328 BC], the consuls proposed a law that took away the creditors right to hold debtors in servitude in their houses. A usurer named Papirius had wanted to corrupt the modesty of a young man named Publius whom he kept in irons. The crime of Sextus gave Rome political liberty; that of Papirius gave it civil liberty.

It was Rome's fate that new crimes confirmed the liberty that old crimes had procured for it. The attempt of Appius on Virginia revived in the people the horror of tyrants inspired in them by Lucretia's misfortune. Thirty-seven years after the crime of the infamous Papirius, a similar crime made the people withdraw to the Janiculum and renewed the force of the law made for the security of debtors.

Subsequently, more creditors were pursued by debtors for violating the laws made against usurers than debtors were pursued for not having paid their debts.


Chapter 13　On the manner of governing in monarchy

Royal authority is a great spring that should move easily and noiselessly. The Chinese praise one of their emperors who governed, they say, like the heavens, that is, by example.

There are cases when power should act to its full extent; there are cases when it should act within its limits. An administration is sublime if it is well aware what part of power, great or small, should be used in various circumstances.

在雅典和罗马，起初法律准许债权人把无力清偿债务的人卖掉。梭伦改变了雅典这种做法。他规定，不得强迫任何人以卖身来清偿民事上的债务。但是十大执政官们没有像梭伦那样改革罗马的做法，虽然梭伦的法规就摆在他们的眼前，他们却不愿意仿效。在《十二铜表法》里我们可以看到，十大执政官企图损害民主政治的精神，并不仅仅表现在这一个地方。

这些针对债务人的残酷法律曾多次使罗马共和国遭遇危险。一个遍体鳞伤的人从他债权人的家里逃脱，跑到广场上。人民被这样的情景激怒了。债权人不敢再继续拘留债务人，这些身负债务的公民就走出了地牢。他们获得了某些承诺，却没有人履行这些承诺。人们退到了圣山上，他们虽然未能把这些法律废除，但得到了一个保护他们的官吏。他们走出了无政府状态，却险些掉进专制统治之中。曼利乌斯为赢得人心，试图从债权人手中赎回被债权人降为奴隶的公民。曼利乌斯的计划受到了阻挠，弊害依然存在。不过，一些特别的法律为债务人清偿债务提供了便利。罗马428年（公元前328年），执政官们提出一项法律，剥夺了债权人拘留债务人在自己家里服劳役的权力。一个名叫巴比利乌斯的高利贷者曾试图侮辱他所禁锢的一个名叫普布利乌斯的青年人。塞克司图斯的犯罪使罗马获得了政治上的自由，巴比利乌斯的犯罪使罗马获得了民事上的自由。

罗马的命运就是这样：旧的犯罪使它获得自由，新的犯罪使这种自由得到肯定。鹿克里蒂亚的不幸曾经激起人民对暴君的反对。阿比乌斯谋害维珍妮的事件又把人民引向反对暴君的斗争之中。在声名狼藉的巴比利乌斯犯罪三十七年以后，又有一个类似的犯罪事件使人民退到燃尼丘林，使为了债务人的安全而制定的法律又有了新的效力。

从此而后，债权人因违法被起诉的案件比债务人因无法偿还债务而被起诉的案件还多。


第十三节　君主国的治国方略

君主的权威是一种巨大的动力，应该能够不声不响地、轻松自如地发挥效力。中国人夸耀他们的一个皇帝，说他像苍天一样统治着，也就是说，以天为典范。

在一些场合，君权的使用要达到极限；而在另一些场合，君权的使用应有所节制。行政管理的妙处，就在于十分懂得在不同的情况下应该如何使用权力，而且要做到宽严相济。

In our monarchies, all felicity lies in the people's opinion of the gentleness of the government. An unskillful minister always wants to tell you that you are slaves. But, if that were so, he should seek to keep it from being known. He can say or write nothing to you, except that the prince is angry, that he is surprised, that he will restore order. In a certain way, command is easy: the prince must encourage and the laws must menace.


Chapter 14　On the mores of the monarch

The mores of the prince contribute as much to liberty as do the laws; like the laws, the prince can make beasts of men and men of beasts. If he loves free souls, he will have subjects; if he loves common souls, he will have slaves. Does he want to know the great art of ruling? Let him bring honor and virtue close to him, let him call forth personal merit. He can sometimes even cast his eyes toward the talented. Let him not fear his rivals, who are called men of merit; he is their equal once he loves them. Let him win the heart, but let him not capture the spirit. Let him make himself popular. He should be flattered by the love of the least of his subjects; they are all men. The people ask so little attention that it is just to grant it to them; the infinite distance between the sovereign and the people keeps them from disturbing him. Let him yield to prayers but be firm against demands, and let him know that his people benefit from his refusals as do his courtiers from his favors.


Chapter 15　On the regard monarchs owe their subjects

They must be extremely restrained in their banter. It flatters when it is moderate because it provides the means of becoming familiar, but a caustic banter is much less permissible to them than to the least of their subjects because they are the only ones who always wound mortally.

Even less should they conspicuously insult one of their subjects; they are established to pardon, to punish, never to insult.

When they insult their subjects, they treat them more cruelly than the Turk or the Muscovite treats his. When the latter insult someone, they humble and do not dishonor; but as for monarchs, they both humble and dishonor.

Such is the prejudice of those of the East that they consider an affront by the prince to be a result of paternal goodness; and such is our way of thinking that we join to the bitter feeling resulting from this affront the despair of being unable to clear ourselves of it.

They should be charmed to have subjects whose honor is dearer to them than life and is

在我们的君主国中，人民的最大幸福莫过于他们认为政府是仁慈的。一个缺乏心计的大臣老是告诉你，你是奴隶。但如果你要真是奴隶的话，他应该想法子让你不知道自己是奴隶。他所应对你说的、给你写的，只是这些语气缓和的词句：“要不然君主会不愉快的”、“君主会感到吃惊的”、“君主会恢复秩序的”。在发号施令时人要显得轻松一些。因为君主应该进行鼓励，而起威慑作用的应该是法律。


第十四节　君主的德行

君主的德行和法律一样有益于自由。君主和法律一样，可以使野兽变成人，也可以使人变成野兽。如果他喜爱自由精神的话，普天之下的人都将成为他的臣民如果他喜爱怯懦心灵的话，则天下人都将成为他的奴隶。他想知道统治的伟大艺术吗？那他就应该以荣誉与品德为重，鼓励个人的成就。有时候，他甚至应该重视天才的人物，绝不应该惧怕那些被称为有成就的人会成为他的对手。他如果喜爱他们他就和他们平等了。他应该设法赢取人心，而不要压抑人们的精神。他要使自己众望所归。臣民对他哪怕是只有一点点的爱戴，他也应当感到喜悦和安慰。老百姓都是有感情的人，他们很少要求关注，所以应该给予他们应有的尊重。君主和百姓之间存在着无限的距离，这使百姓很难来打扰君主。所以君主对恳求要宽容，但对要求要拒绝。他应该知道老百姓受益于他的拒绝，而他的朝臣欣喜于他的恩宠。


第十五节　君主须尊重臣民

君主对于戏言应该极端慎重。戏言适中可以取悦于人，因为它是与人亲近熟识的途径；但是尖刻的玩笑不可出自君主之口，因为君主不可与臣民中地位最卑微者相比，因为君主可能随时给人致命的伤害。

君主更不应当对他的任何一个臣民进行明显的侮辱。设立君主之位，是为了施行赦免、进行惩罚，但绝不是为了侮辱。

如果君主侮辱臣民的话，那要比土耳其人或俄罗斯人对待他们的臣民更加残忍土耳其人和俄罗斯人只是贬抑人而不诋毁人的名声，但是我们的君主不仅贬抑人而且诋毁人的声誉。

东方人认为，君主对人的侮辱是一种慈爱的表现，这是东方人的偏见。我们欧洲人则认为，侮辱对人是一种残忍的伤害，且使人感到沮丧和失望，因为这种耻辱终生都无法洗雪。

君主们有了把荣誉看得比自己的生命还宝贵的臣民，有了把荣誉当作忠诚和勇

no less a motivefor faithfulness than for courage.

One can recall misfortunes that have befallen princes as a result of insulting their subjects: the vengeances of Chaerea, of the eunuch Narses, and of the Count Julian; finally, of the Duchess of Montpensier, who, enraged at Henry　for having revealed some one of her secret failings, vexed him for the rest of life.Ⅲ


Chapter 16　On civil laws appropriate for putting a little liberty in despotic government

Though despotic government in its nature is everywhere the same, yet circumstances, a, religious opinion, a prejudice, received examples, a turn of mind manners, mores can leave considerable differences among them.,

It is well for certain ideas to be established in them. Thus in China, the prince is regarded as the father of the people, and, at the beginning of the empire of the Arabs, the prince was their preacher.

It is suitable for there to be some sacred book that acts as a rule, like the Koran for the Arabs, the books of Zoroaster for the Persians, the Veda for the Indians, the classics for the Chinese. The religious code replaces the civil code and fixes what is arbitrary.

It is not bad for judges to consult the ministers of religion in cases that are unclear. Thus in Turkey, the cadis question the mullans. And, if the case merits death, the particular judge, if there is one, may also suitably seek the advice of the governor, so that the civil power and the ecclesiastic power are further tempered by the political authority.

The Persian custom that permits anyone to leave the kingdom who wants to, is very good; and though the opposite usage had its origin in despotism, where subjects were regarded as slaves, and those who left were regarded as fugitive slaves, nevertheless, the Persian practice is very good in despotism, where fear of the people's fleeing or departing with what they owe checks or moderates the persecution of pashas and extortioners.

敢的动力的臣民，应该感到无比喜悦。

我们还记得，有些君主因侮辱臣民而招来灾祸，比如凯烈亚、太监纳尔塞斯和朱利安伯爵的报复；还有孟本西埃公爵夫人，因为亨利三世泄露她某个不为人知的过错而被激怒，使得亨利三世终生不得安宁。


第十六节　专制政体下能给人们少许自由的民事法规

虽然专制政府从本质上说，在哪里都是一样的，但是环境、宗教信仰、成见、先例、思想倾向、习惯、风俗等等的不同都可以使专制政府之间形成极大的差别。

在专制政府统治之下，建立某些观念是大有好处的。因此，中国人把君主看做是国父；阿拉伯帝国的初期，君主曾经是帝国的传教师。

有某种用作规范的圣书是很有必要的，如阿拉伯人的《可兰经》、波斯人的《佐罗亚斯特经典》、印度人的《吠陀经》和中国人的经典著作。宗教法典能补充民事法典之不足，并对独断专横加以限制。

遇有疑难的案件，法官可以征询牧师们的意见，这种做法很不错。在土耳其，卡笛（法官）征询暮勒（法师）的意见。如果遇到应判死刑的案件，一个好办法也许是由特殊的法官——如果有这么一个法官的话——征询总督的意见，这样公民和教会的权力将进一步受到政治权力的调节和限制。

波斯允许人随意出国，这是很好的习俗。与此相反，不许人们随意出国的习俗则是源于专制主义。在专制主义统治下，臣民被看做奴隶，出国的人则被看做是逃亡的奴隶。因此，用波斯的习俗对付专制主义实在是太好了。因为害怕债务人逃遁或隐匿，帕夏高官和勒索者将会停止或减轻对百姓的迫害。


BOOK 13　On the Relations that the Levy of Taxes and the Size of Public Revenues Have with Liberty


Chapter 1　On the revenues of the state

The revenues of the state are a portion each citizen gives of his goods in order to have the security or the comfortable enjoyment of the rest.

In order to fix these REVENUES well one must consider both the neces s ities of the state and the necessities of the citizens. One must not take from the real needs of the people for the imaginary needs of the state.

Imaginary needs are the ones sought by the passions and weaknesses of those who govern, the charm of an extraordinary project, the sick envy of vainglory, and a certain impotence of spirit in the face of their fancies. Often those who, with restless spirit, were at the head of public business under a prince have thought that the needs of their small souls were the needs of the state.

There is nothing that wisdom and prudence should regulate more than the portion taken away from the subjects and the portion left to them.

Public revenues must not be measured by what the people can give but by what they should give, and if they are measured by what the people can give, it must at least be by what they can always give.


Chapter 2　That it is bad reasoning to say that large taxes are good in themselves

In certain monarchies one has seen that small countries that were exempt from taxes were as poverty-stricken as the places all around them that were overwhelmed by taxes. The principal reason for this is that a small, hemmed-in state cannot have industry, arts, or manufacturing because it is hampered in a thousand ways by the large state that encloses it. The large surrounding state has industry, manufacturing, and the arts, and it makes regulations procuring all advantages for itself. Therefore, the small state necessarily becomes poor, however few imposts are levied there.


第十三章　征税、国库收入与自由的关系


第一节　国库收入

国库收入是由每个公民的财产组成的，公民把这部分财产交给国家以确保他能安全地、更好地享用自己的其他财产。

要制订好国库收入的规划，就应该兼顾国家和国民两方面的需要。绝对不能为了国家预想的需要却不顾国民的实际需要而索取他们的财产。

设想中的需要，产生于执政者的欲望和弱点，是执政者受了离奇计划的诱惑，在某种程度上无力抗拒某种幻想而产生出来的需要，也是他们虚荣的病态心理的一种反映。那些精神恍惚，在君主手下主持国事的人，常常把他们渺小灵魂的需要当作是国家的需要。

没有任何东西比决定臣民应该缴纳和保留财产的比例，更能体现智慧与谨慎的。

决定国库收入的多少，不应该是老百姓有能力缴付多少，而应该是他们有义务缴纳多少。即便是按照老百姓缴付能力计算的话，那么至少也应当以他们经常的缴付能力为依据。


第二节　重税好的论调是荒谬的

人们看到，在某些君主国中，那些免缴赋税的小国与它周围深受苛捐杂税之苦的邻邦同样地贫困。主要原因在于：处在大国包围之中的小国没有自己的工业、技术和生产；在这些方面，周围的大国给它设置种种的障碍。周围的大国不仅有自己的工业、生产和技术，还制定了维护大国利益的规章。小国不管征收多么轻微的赋税，都注定会贫困下去。

Yet it was concluded from the poverty of these little countries that there must be heavy burdens in order to make the people industrious. One would have done better to conclude that there must be none. All the wretched people from the surrounding area withdraw to these places and do nothing; already discouraged by overwhelming work, they make their whole felicity consist in idleness.

The effect of the wealth of a country is to fill all hearts with ambition; the effect of poverty is to bring them to despair. Ambition is excited by work; poverty is consoled by laziness.

Nature is just toward men. She rewards them for their pains; she makes them hard workers because she attaches greater rewards to greater work. But if an arbitrary power removes nature's rewards, the distaste for work recurs and inaction appears to be the only good.


Chapter 3　On taxes in countries where slavery to the land is not established

In a state. when all the individuals are citizens and each one there possesses by his domain that which the prince possesses by his empire, imposts can be placed on persons, on lands, or on commodities, on two of these, or on all three together.

In respect to an impost on persons, an unjust proportion would be one that followed strictly the proportion of goods. In Athens, the citizens were divided into four classes. Those who received five hundred measures of liquid or dry fruit from their goods paid one talent to the public; those who received three hundred measures from them, half a talent; those who had two hundred measures paid ten minas, or a sixth of a talent; those of the fourth class gave nothing. The assessment was just although it was not proportional; if it did not follow the proportion of goods, it followed the proportion of needs. It was judged that each one had an equal physical necessity, that this physical necessity should not be assessed, that the useful came next, and that it should be assessed, but at less than the superfluous, and that the size of the assessment on the superfluous prevented superfluity.

In the assessment on lands, registers are made for the various classes of lands. But it is very difficult to recognize these differences, and still more difficult to find people without an interest in failing to recognize them. Therefore, there are two kinds of injustice in this case: the injustice of the man and the injustice of the thing itself. But if the assessment is not excessive in general, if the people are left plenty for necessities, the particular injustices will be as nothing. But if, on the contrary, the people are left strictly

但是有人却从这些小国的贫困得出结论说：要使人民勤劳，就必须征收重税。他们哪里知道，不征税才是正确的结论呢！周围所有贫苦的人都退隐到这些小国家来，过着无所事事的生活。这些人因过去终日劳累而感到失望、沮丧，便把休闲当作唯一的幸福了。

一个国家富裕了，民众都会精神振奋、雄心勃发；一个国家贫穷了，众人就会感到失望、没有信心。理想在劳动中得到激励，贫困在怠惰中得到慰藉。

大自然对人类是公平的。它按照人们付出的多少给予酬劳。它给劳动多的人以更多的报酬，并以此鼓励人们勤于劳作。但是，当专制的权力把大自然给予的报酬夺走以后，人们便厌倦劳动，而把怠惰看做唯一的幸福。


第三节　无农奴制国家的赋税

在一个国家，如果每一个人都是自由的公民，而且每人拥有自己的产业就像君主握有统治权一样，那么就可以征收人头税、土地税或商品税；可以征收其中两类，也可以三类税全都征收。

征收人头税时，如果严格地按照财产多少的比例来征收，是不公平的。雅典把公民分为四个等级。财产的收益，无论是干果还是水果，达到五百末苏尔的，要向公家缴纳一个塔兰；收益达到三百末苏尔的，要缴纳半个塔兰；收益达到二百末苏尔的，要缴纳十米那，即一塔兰的六分之一；第四等级则一点税赋也不用交纳。这种赋税是公平的，虽然并不成比例，因为它不是按照财产的比例，而是按照需要的比例征收的。他们认为每个人物质上的基本需要都是一样的，而这种物质上的基本需要是不应当课税的。其次是有用的财产，这种财产应当课税，但是要比多余的财产课税少一些。对多余的财产应该课以重税，这样可以防止多余财产出现。

征收土地税时，要把地产分级登记管理。但是要了解各种不同等级土地之间的差别是极其困难的；而要找到一些不存私心、真正要弄清土地等级的人，更是困难。因此便产生了两种情形的不公平：一种是人的不公平，一种是物的不公平。但是如果赋税在总体上来说不是太重，而且还能让百姓拥有比较充裕的生活必需品的话，

with what they must have in order to live, the least disproportion will be of the greatest consequence.

If some citizens do not pay enough, there is no great harm; their plenty always reverts to the public; if some individuals pay too much, their ruin turns against the public. If the state matches its fortune to that of individuals, the plenty of the individuals will soon make its fortune increase. Everything depends on the moment. Will the state begin by impoverishing its subjects in order to enrich itself? Or will it wait for its subjects to enrich it at their own pace? Will it have the first advantage or the second? Will it begin by being rich or will it end by being so?

Duties on commodities are the ones the least felt by the people, because no formal request is made for them. They can be so wisely managed that the people will be almost unaware that they pay them. To do this, it is of great consequence that it be the one who sells the commodity who pays the duty. He well knows that he is not paying for himself; and the buyer, who ultimately pays it, confounds it with the price. Some writers have said that Nero removed the duty of one-twenty-fifth on slaves who were sold; yet he did no more than order that the seller would pay it instead of the buyer: this regulation, which left all the impost, appeared to have removed it.

There are two kingdoms in Europe where very high imposts have been put on beverages：in one of them the brewer alone pays the duty; in the other, it is levied alike on all the subjects who drink. In the first, no one feels the severity of the impost; in the second, it is regarded as onerous: in the former, the citizen feels only his liberty in not paying; in the latter, he feels only the necessity that obliges him to pay it.

Furthermore, in order that the citizens pay, his house must be perpetually searched. Nothing is more contrary to liberty, and those who establish these sorts of imposts have not the good fortune of having discovered, in this regard, the best kind of a dministration.


Chapter 4　That the size of taxes depends on the nature of the government

Taxes should be very light in despotic government. Otherwise, who would want to take the trouble to cultivate the land? Moreover, how can high taxes be paid in a government that does nothing to replace what the subject has given?

Given the stunning power of the prince and the strange weakness of the people, there must be no ambiguity about anything. Taxes should be so easy to collect and so clearly es-

这些个别的不公平现象也就算不了什么。但如果留给百姓的物品只够他们勉强维持生活的话，那么即使微小的不公平也可能引发极为严重的后果。

一些公民纳税少，不会有太大的坏处。他们富裕了，常常会反过来使国家富强起来。但是如果有些人纳税太多，他们破产了，将会有害于国家。如果国家能使其财富与个人财富的比例协调，则个人的富裕很快会促进国家的富强。这一切取决于对时机的选择。国家是要以国民的贫困为代价来先使自己富强起来呢？还是先由国民富裕起来再实现国家的富强呢？国家要的是第一种好处呢，还是第二种好处呢？国家是要以富裕开始呢？还是要以富裕结束呢？

商品税最不易为人们所觉察，因为征收这种税时国家并不需要向人民提出正式的要求。这种税可以安排得十分巧妙，使人们几乎意识不到他们纳了税。由出卖商品的人纳税，是达到这个目的的极其重要的一个方法。出卖商品的人知道，他缴纳的不是自己的钱，而实际纳税的商品购买人却把税金和物价混淆了。有些著作人指出，尼禄取消了对出售奴隶所征收的二十五分之一的税收，其实他仅仅规定该税不由购买人缴纳，而由出售人缴纳。他的这个规定表面上好像是把这种税取消了，而实际上此税却依然存在。

欧洲有两个王国，都对酒类征收重税。在一个国家里，税是由经营酒的商人缴纳的；而另一国家则不加区别地向所有饮酒的人征税。在前一个国家里，谁也没感到税赋的负担；但在后一个国家里，人们则认为税赋繁重不堪。在前一个国家，国民只感到不纳税的自由；而在后一个国家，国民则觉得他们被迫纳税。

不仅如此，为了迫使公民缴纳税收，就不可避免地要不断地搜查他们的住宅。对自由的侵犯，没有比搜查住宅更严重的了。那些制定这类税种的人，一定是在这方面运气不佳，没有找到解决这类问题的好办法。


第四节　赋税的轻重取决于政体的性质

在专制政府统治下，赋税应该特别轻。否则谁愿意去辛辛苦苦地耕种土地呢？而且这样的政府，对国民的付出从不给予补偿，人民哪有能力缴纳重税呢？

在专制统治之下，君主有惊人的权力，人民则显得异常软弱，因此君主与人民之间不应该有任何含混的事情。赋税的征收要方便，规定要明确，使收税人无法增减。

tablished that they cannot be increased or diminished by those who levy them. A portion of the fruits of the earth, an assessment by head, a tax of some percent on commodities are the only suitable ones.

It is well in despotic government for merchants to have a personal passage of safe-conduct and for usage to make them respected; otherwise, they would be too weak in discussions they might have with the officers of the prince.


Chapter 5　The relation of the size of taxes to liberty

GENERAL RULE: One can levy heavier taxes in proportion to the liberty of the subjects and one is forced to moderate them insofar as servitude increases. This has always been and will always be. It is a rule drawn from nature, which does not change: this rule is found in any countries, in England, In Holland, and in all states of decreasing liberty down to Turkey. Switzerland does not seem to conform to this because no taxes are paid there, but the particular reason is known, and it even confirms what I say. In those barren mountains, food is so dear and the country so heavily populated that a Swiss pays four times more to nature than a Turk pays to the sultan.

Dominant peoples such as the Athenians and the Romans can free themselves from every impost because they reign over subject nations. So they do not pay in proportion to their liberty; this is because, in this regard, they are not a people but a monarch.

But the general rule still holds. In moderate states, there is a compensation for liberty; it is liberty. In despotic states, there is an equivalent for liberty; it is the modest taxes.

In certain European monarchies there are provinces that, by the nature of their political government, are in a better position than others. One always imagines that they do not pay enough, because as a result of the goodness of their government, they could pay even more; and it keeps coming to mind to take away the very government that produces the good that is communicated, that spreads afar, and that it would be much better to enjoy.


Chapter 6　That the nature of taxes is relative to the government

An impost by head is more natural to servitude; the impost on commodities is more natural to liberty because it relates less directly to the person.

It is natural in despotic government for the prince not to pay his miltia or the people in his court in silver but to distribute lands to them, and there are, consequently, few taxes levied. For if the prince pays in silver, the most natural tax he can levy is a tax by head.

只有土地收益税、人头税和百分之几的商品税是专制政府适合征收的。

在专制政府之下，商人应该有人身安全的保障，社会习惯应使他们受到尊重。否则他们在与君主的官员们发生争论时，就会显得过于软弱。


第五节　赋税的轻重和自由的关系

一般的规律是：国民享受的自由越多，征收的赋税就会越重；国民所受的奴役越重，赋税就应该越轻。从古到今一直如此，将来也会如此。这是从人的本性引申出来的规律，是永恒不变的。在任何国家，在英国、荷兰以及自由正趋于消亡的一切国家，甚至在土耳其，都可以发现这一规律。瑞士似乎不符合这条规律，因为在那里人们并不纳税。但是我们知道这是有特殊原因的，其实就连瑞士的情况也证实了我所说的规律。在它土壤贫瘠的山岭地带，粮食价格很高，人口又很稠密，所以一个瑞士人缴纳给大自然的“赋税”比一个土耳其人缴纳给苏丹的赋税要多四倍。

征服了他国的民族如雅典人与罗马人，是可以完全不纳税的，因为他们统治着被征服的民族。在这种情况下，他们不按照自由的程度纳税；因为在这一点上，他们已经不是普通的人，而是一个个君王。

但是上述的一般规律仍然有效。在政治宽和的国家，有一种东西可以用来补偿人民所负担的重税，那就是自由。在专制的国家，有一种和自由等价的东西，那就是较轻的赋税。

在欧洲的某些君主国里，就其政治体制的本质来说，有一些省份情况比其他省份要好一些。有人却总是想，这些省份纳税太少，他们的管理体制好，他们应该多交税。有人总是有这样一种想法，希望取消这种能够给人们带来好处的政府体制；总怕这种好处传至各地，到达远方，人们可以好好享有。


第六节　赋税的种类和政体的关系

从本质来说，人头税较适合于奴役统治；商品税较适合于对自由有利的体制，因为商品税与人本身没有直接的关系。

君主不给士兵和官员发薪金，而是分给他们土地，因此征收的赋税较少。这在专制政体下是很自然的。因为如果君主发放薪金的话，那么最适合征收的赋税便是人头税了。人头税的税率只能很低，因为在这种不公又暴虐的统治下，要把纳税人

This tax can only be very modest, for, as one cannot make various classes of wealthy taxpayers because of the abuses that would result, given the injustice and the violence of the government, one must necessarily be ruled by the rates that the poorest can pay.

The tax natural to moderate government is the impost on commodities. This impost, really paid by the buyers although advanced by the merchant, is a loan the merchant makes to the buyer; thus, the trader must be regarded as both the general debtor of the state and the creditor of all the individuals. He advances to the state the duty the buyer will eventually pay, and he has paid, for the buyer, the duty he has paid for the commodity. Therefore, it is felt that the more moderate the government, the more the spirit of liberty reigns, and the more secure fortunes are, the easier it is for the merchant to advance substantial duties to the state and to lend them to individuals. In England, a merchant really lends the state fifty to sixty pounds sterling for every barrel of wine he receives. What merchant would dare to do this kind of thing in a country governed like Turkey? And, if he dared to do it, how would he be able to, with a suspect, uncertain, and ruined fortune?


Chapter 7　The abuse of liberty

These great advantages of liberty have caused the abuse of liberty itself. Because moderate government has produced remarkable results, this moderation has been abandoned; because large taxes have been raised, one has wanted to raise excessive ones; and, disregarding the hand of liberty that gave this present, one has turned to servitude, which refuses everything.

Liberty has produced excessive taxes, but the effect of these excessive taxes is to produce servitude in their turn, and the effect of servitude is to produce a decrease in taxes.

The monarchs of Asia make edicts about almost nothing except the exempting each year of some province in their empire; such manifestations of their will are kindnesses. But in Europe, the edicts of the princes cause grief even before they are seen because they always speak of their needs a nd never of ours.

From an inexcusable listlessness that the ministers in these countries get from their government and often from their climate, the people gain the advantage that they are not constantly overwhelmed with new demands. Expenditures there do not increase because there are no new projects and if by chance there are some, they are projects whose end can be seen and not projects just beginning. Those who govern the state do not harry it because they do not endlessly harry themselves. But for us, it is impossible to have regularity in our finances be-

分成各种不同等级而不发生滥用职权的问题是不可能的，所以不能不规定一个连最贫穷的人也有能力承受的税率。

最适合于宽和政体的赋税是商品税。商品税实际上是买方缴纳的，虽然是由商人先行支付的。所以这种税是商人向买方提供的一种贷款。因此，应把商人看做国家的总债务人，同时又是每个个人的债权人。商人向国家预缴买方要纳的税，也就是说商人已经为买方交纳了商品税。人们总是觉得，政体越是宽和，越是充满自由的精神，财产越是安全，则商人越容易把大宗税款预缴给国家，也就是借贷给个人。在英国，一个商人每买进一桶酒，实际上就是借给国家五六十镑。在像土耳其这样的国家里，有商人敢做这种事情吗？即使他敢这样做，在他的财产不安全、收益不稳定、还有可能破产的情况下，他能做得下去吗？


第七节　自由的滥用

自由有这么大的好处，便引发了对自由的滥用。由于宽和的政体带来了令人羡慕的结果，人们便要抛弃这种宽和体制。因为他们已经收取了巨额的赋税，便想进一步收取更多的赋税。自由之手给了他们这件礼物，他们不仅不感激，反而去求助于拒绝一切的奴役。

自由带来了过多的赋税，而过多的赋税反而带来奴役，而奴役的结果将引起税收的减少。

亚洲的帝王几乎没有一年不下诏谕减免帝国中某个省份的赋税，以此来表达对人民的恩典。但是欧洲的情况则不同，人们还没看到君主的敕令之前就为之发愁，因为君主的敕令总是讲述君主的需要，而从来不谈我们百姓的需要。

在亚洲国家，由于政体的原因，也常常因为气候的关系，朝臣们非常地懒惰；他们懒于无休无止地向人民提出新的要求，这倒给人民带来了好处。由于朝臣们懒惰，不愿意制订新计划，所以国家的开支老是不增加。即便是偶尔制订了新的计划，也往往是短暂的计划，而不是长期计划的开始。治国者不烦扰人民，因为他们不愿意不断给自己制造麻烦。但是对我们欧洲人来说，不可能在财政上形成固定不变的规律，因

cause we always know that we shall do something, and never what we shall do.

Among ourselves, we no longer consider a great minister to be one who dispenses public revenues wisely, but rather one who is an industrious man and finds what are called expedients.


Chapter 8　On the remission of taxes

The maxim of the great eastern empires, that taxes should be returned to provinces that have suffered, could well be brought to monarchical states. There are many places where this is established, but more are overwhelmed than if it were not established, because, since the prince does not vary his levy, the whole state becomes jointly responsible. To relieve a village whose payments are deficient, one burdens another that pays more; the first is not restored, the second is destroyed. The people grow desperate between the necessity of paying from fear of exactions and the danger of paying from fear of surcharges.

A well governed state should put in the first item of its expenditures a regular sum for fortuitous cases. In this, the public is like those individuals who ruin themselves by spending exactly the income from their lands.

In regard to the joint responsibility among the inhabitants of a village, this has been said to be reasonable because one could assume a fraudulent plot on their part; but, where has one found that, based on suppositions, a thing that is unjust in itself and ruinous for the state has to be established?


Chapter 9　What is most suitable for the prince and the people, tax-farming or direct taxes

Direct taxes are the administration of a good father of a family who levies his revenues himself with economy and order.

With direct taxes, the prince is in charge of hastening or delaying their levy, either according to his needs or according to those of his peoples. With direct taxes, he saves the state the immense profits made by tax-farmer, who impoverish it in infinite ways. With direct taxes, he saves the people from the grievous spectacle of sudden fortunes. With direct taxes, the silver levied passes through few hands; it goes directly to the prince and consequently reverts more promptly to the people. With direct taxes, the prince saves the people from an infinity of bad laws that are ever extorted from him by the importunate avarice of the tax-farmers whose present advantage lies in regulations that are fatal for the future.

为我们知道我们总要做一些事情，而到底要做什么事情却不知道。

我们不再把能够妥善分配国库收入的朝臣叫做贤臣。我们现在称为贤臣的，是那种富有心计、所谓“办法”多的人。


第八节　赋税的免除

东方各大帝国有一种制度，即要减免受灾省份的赋税。这种制度，各君主国家也完全可以采用。许多国家已经建立了这一制度，但是百姓反比没有建立这种制度时受到更沉重的压迫，因为君主的赋税并不因为受灾而有所减免，而是由全国分摊所欠的税收。为了减免一个无力纳税村子的负担，．便让有能力纳税的村子多交一些。前一个村子还没有扶持起来，而后一个村子却要倒下去了。百姓一方面不得不纳税，因为害怕勒索；另一方面又感到纳税的危险，因为担心增税。这样的矛盾心理使人们感到失望、沮丧。

一个治理良好的国家，就应该在开支的第一个项目里划出一笔款项，以备不时之需。国家和个人一样，如果土地收益是多少就花掉多少，一文不剩，那注定是要破产的。

至于使同一村子的居民负连带责任的办法，有人认为是合理的，因为如果不这样，他们就可能联合起来欺骗国家。难道根据一些假想就可以建立一种不公道而且危害国家的制度吗？


第九节　包税和国家直接征税，哪种办法对君民最为有利？

直接征税是一个好父亲的管家办法。他亲自去收取，既经济，又不会造成混乱。

如果国家直接征税的话，征收的节奏该快还是该慢，可以由君主按照自己与百姓的需要自行决定。直接征税，君主可以把包税人所获的厚利节省下来。包税人常常采用各种手段获取暴利。直接征税，百姓不致因为看到一些大发横财的景象而感到苦恼。直接征税，可以减少中间环节，征收到的税款直接落到君主手里去，结果也就能够更快地回到百姓手里来。直接征税，君主可以为百姓免去无数不适当的法律。这些法律通常是贪得无厌的包税人强求君主制定的。包税人让人们看到一些法令给人们带来的眼前利益，但这些法令却会给将来埋下许多不幸的种子。

Since the one who has silver is always the master of the one without, the tax-farmer is despotic over even the prince; he is not a legislator but he forces him to give laws.

I admit that it is sometimes useful to begin by farming out a newly established duty. There are arts and inventions for warding off frauds that the interest of the tax-farmers suggests to them and that agents could not have devised; but, once the system for the levy is made by the tax-farmer, direct taxes can be successfully established. In England, the administration of the excise and of the revenues from the post office, such as it is today, was borrowed from that of thetax-farmers.

In republics, the revenues of the state are almost always from direct taxes. The contrary establishment was a great vice of the Roman government. In despotic states, where direct taxes are established, the peoples are infinitely happier: witness Persia and China. The unhappiest are those where the prince farms out his seaports and commercial towns. The history of monarchies is full of the ills caused by tax collectors.

Nero, indignant at the harassments of the publicans, formed the impossible and magnanimous project of abolishing all imposts. He did not devise direct taxation; he made four ordinances: that the laws made against the publicans, hitherto kept secret, would be published; that they could no longer exact what they had neglected to demand during the year; that a praetor would be established to judge the praetors' claims with no formality; and that the merchants would pay nothing for ships. Those were the halcyon days of this emperor.

一个有钱的人总是能做他人的主人，因此包税人甚至对君主也施行专制。包税人并不是立法者，但他能强迫立法者立法。

我承认，一种新设立的赋税先交由包税人征收，有时候是有好处的。要防止偷税漏税是需要技巧和办法来。包税人由于切身利益的关系总是能想出这些技巧和办法来，而国家的征税人员却往往做不到。不过，在征收制度由包税人建立起来以后，再由国家直接征收，可能效果更好。今天英国所实行的消费品税和邮政收税的管理方法，也就是我们今天的征税办法，就是从包税人那里学来的。

共和国的赋税，几乎都是直接征收的。与之相对的包税制度则成为罗马政府的一大流弊。在建立了直接征税制度的专制国家里，人民要幸福得多；波斯和中国就是证明。最不幸的国家就是那些君主把海港和商埠的税收都包出去的国家。君主国家的历史充满了包税人的罪恶行径。

尼禄因为憎恨税吏的横征暴敛，拟定了废除一切赋税的计划。这个计划是宽宏豁达的，但却是不可能实现的。他完全没有想到直接征税的制度。他发布了四项命令：一、惩戒税吏法——该法律在公布之前一直保密；二、本年度内因疏忽而尚未征收的赋税，不得再行征收；三、设立裁判官一人，对税吏的要求进行非正式的裁判；四、商人的船只不纳税。这是尼禄皇帝黑暗时代里仅有的一些风和日丽的日子。


BOOK 14　On the Law in Their Relation to the Nature of Climate


Chapter 1　How much men differ in the various climates

C old air contracts the extremities of the body's surface fibers; this increases their spring and favors the return of blood from the extremities of the heart. It shortens these same fibers; therefore, it increases their strength in this way, too. Hot air, by contrast, relaxes these extremities of the fibers and lengthens them; therefore, it decreases their strength and their spring.

Therefore, men are more vigorous in cold climates. The action of the heart and the reaction of the extremities of the fibers are in closer accord, the fluids are in a better equilibrium, the blood is pushed harder toward the heart and, reciprocally, the heart has more power. This greater strength should produce many effects: for example, more confidence in oneself, that is, more courage; better knowledge of one's superiority, that is, less desire for vengeance; a higher opinion of one's security, that is, more frankness and fewer suspicions, maneuvers, and tricks. Finally, it should make very different characters. Put a man in a hot, enclosed spot, and he will suffer, for the reasons just stated, a great slackening of heart. If, in the circumstance, one proposes a bold action to him, I believe one will find little disposed toward it; his present weakness will induce discouragement in his soul; he will fear everything, because he will feel he can do nothing. The peoples in hot countries are timid like old men; those in cold countries are courageous like young men. If we turn our attention to the recent wars, which are the ones we can best observe and in which we can better see certain slight effects that are imperceptible from a distance, we shall certainly feel that the actions of the northern peoples who were sent to southern countries were not as fine as the actions of their compatriots who, fighting in their climate, enjoyed the whole of their courage.

The strength of the fibers of the northern peoples causes them to draw the thickest juices from their food. Two things result from this: first, that the parts of the chyle, or lymph, being


第十四章　法律和气候性质的关系


第一节　人在各种气候条件下的差异

寒冷的空气使我们身体外部纤维的末端收缩，这样会增加纤维末端的弹性，并有利于血液从这些末端返回心脏。寒冷的空气还会减少这些纤维的长度，不过也会因此增加它们的力量。与之相反，炎热的空气使纤维末端松弛，也使它们伸长，因此也减少了其力量和弹性。

所以在寒冷的气候下，人们往往精力充沛。心脏的跳动和纤维末端的反应都比较强，分泌也比较均衡，血液在流回心房时比较有力，心脏也因此更有力量。心脏力量的增强必然产生良好的效果，例如，有较强的自信心，也就是说，比较有勇气；对自己的优势有更多的认识，也就是说，复仇的愿望就不会太强烈；对自己的安全较有信心，也就是说，会比较直爽，一般不会猜疑、不耍手腕、不施诡计。最终就形成不同的性格。如果把一个人放在闷热的地方，由于上述的原因，他便要感到精神萎靡。在这种情况下，如果建议他采取果断的行动，我想他是不会赞同的。他的软弱将使他的心灵产生失望、沮丧；他什么都害怕，因为他觉得自己什么都做不成。炎热国家的人，就像老头儿一样怯懦；寒冷国家的人，则像青年人一样勇敢。如果我们回想一下最近发生的一些战争，我们可以比较清楚地感受到一些细微的差异，而这些差异如果时代久远了是觉察不到的。我们深深地感到，派往南方国家作战的北方人，其行动就不像那些在本地气候下作战的同胞们那样机敏、勇敢，而在本地气候下作战的同胞往往显得非常的勇猛善战。

北方人身体纤维的力量大，所以能从食物中吸收较稠的液汁。这会产生两种结果：一，分泌乳糜液或淋巴液的各个器官，因为表面宽大，比较适合于纤维，并滋养纤

broad surfaced, are more apt to be applied to the fibers and to nourish them; and second, that, being coarse, they are less apt to give a certain subtlety to the nervous juice. Therefore, these people will have large bodies and little vivacity.

The nerves, which end in the tissue of our skin, are made of a sheaf of nerves. Ordinarily, it is not the whole nerve that moves, but an infinitely small part of it. In hot countries, where the tissue of the skin is relaxed, the ends of the nerves are open and exposed to the weakest action of the slightest objects. In cold countries, the tissue of the skin is contracted and the papillae compressed. The little bunches are in a way paralyzed; sensation hardly passes to the brain except when it is extremely strong and is of the entire nerve together. But imagination, taste, sensitivity, and vivacity depend on an infinite number of small sensations.

I have observed the place on the surface tissue of a sheep's tongue that appears to the naked eye to be covered with papillae. Through a microscope, I have seen the tiny hairs, or a kind of down, on these papillae; between these papillae were pyramids, forming something like little brushes at the ends. It is very likely that these pyramids are the principal organs of taste.

I had half of the tongue frozen; and, with the naked eye I found the papillae considerably diminished; some of the rows of papillae had even slipped inside their sheaths: I examined the tissue through a microscope; I could no longer see the pyramids. As the tongue thawed, the papillae appeared again to the naked eye, and, under the microscope, the little brushes began to reappear.

This observation confirms what I have said, that, in cold countries, the tufts of nerves are less open; they slip inside their sheaths, where they are protected from the action of external objects. Therefore, sensations are less vivid.

In cold countries, one will have little sensitivity to pleasures; one will have more of it in temperate countries; in hot countries, sensitivity will be extreme. As one distinguishes climates by degrees of latitude, one can also distinguish them by degrees of sensitivity, so to speak. I have seen operas in England and Italy; they are the same plays with the same actors: but the same music produces such different effects in the people of the two nations that it seems inconceivable, the one so calm and the other so transported.

It will be the same for pain; pain is aroused in us by the tearing of some fiber in our body. The author of nature has established that this pain is stronger as the disorder is greater; now it is evident that the large bodies and coarse fibers of the northern peoples are

维。二，因为这些器官粗糙，不能把相当精细的液汁输送给神经。所以这些人身体魁伟，但不大活泼、机灵。

各处的神经都以我们皮肤的组织为终点，各支神经形成一个神经管束。一般地说，整个神经，除了极微细的一部分而外，是不受触动的。在炎热的国家，人的皮肤组织松弛，神经末端展开，连最微小的东西、最细微的动作也都能感受到。在寒冷的国家，皮肤的组织收缩，乳头状的细粒受到压缩，小粟粒腺多少有些麻痹。除了极强烈的、由整个神经传递的感觉而外，一般的感觉是传送不到大脑的。但是想象、趣味、敏感性、活泼性，却都要依靠那无数细微的感觉。

我观察过羊舌头的外表组织，用肉眼看上去，有些地方就像是被乳头状的细粒覆盖着。我再用显微镜观察，就发现在这些乳头状的细粒上面，有一些细毛，或是一种毛茸；在乳头状的细粒之间有金字塔状的东西，顶端就像细小的毛刷。这些金字塔状的东西很可能就是味觉的主要器官。

我把这个舌头切了一半，加以冰冻并用肉眼观察，我发现乳头状的细粒大量减少；它们中间有几行甚至已经缩回到它们的细膜里面去了。我再用显微镜查看它们的组织，却看不见那些金字塔状的东西了。当冰冻消融以后，先用肉眼观察，我发现乳头状的细粒逐渐隆起；再用显微镜去观察，发现小粟粒腺又重新出现了。

这个观察证实了我的判断。在寒冷的国家，神经腺不仅没有太张开，而且缩进了它们的细膜内，所以感受不到外界物体对它产生的作用，所以它们的感觉就不那样灵敏。

在寒冷的国家，人们对快乐不太敏感。但是在温暖的国家，人们对快乐的感受就深得多。在炎热的国家，人们对快乐是极端敏感的。气候是用纬度来区分的，所以我们多少也可以用人们敏感的程度来区别它。我曾经在英国和意大利观看过一些歌剧，剧本相同，演员也相同，但是同样的音乐在两个国家却产生了极其不同的效果：一个国家的观众反应很冷漠，另一个国家的观众则非常激动，真是令人不可思议。

至于疼痛，也是一样。疼痛是由于我们身体某些纤维的撕裂所引起的。大自然的创造者规定，撕裂越多便越是疼痛。北方民族魁伟的身体和粗糙的纤维，与炎热

less capable of falling into disorder than the delicate fibers of the peoples of hot countries; therefore, the soul is less sensitive to pain. A Muscovite has to be flayed before he feels anything.

With that delicacy of organs found in hot countries, the soul is sovereignly moved by all that is related to the union of the two sexes; everything leads to this object.

In northern climates, the physical aspect of love has scarcely enough strength to make itself felt; in temperate climates, love, accompanied by a thousand accessories, is made pleasant by things that at first seem to be love but are still not love; in hotter climates, one likes love for itself; it is the sole cause of happiness; it is life.

In southern climates, a delicate, weak, but sensitive machine gives itself up to a love which in a seraglio is constantly aroused and calmed; or else to a love which as it leaves women much more independent is exposed to a thousand troubles. In northern countries, a healthy and well-constituted but heavy machine finds its pleasures in all that can start the spirits in motion again: hunting, travels, war, and wine. You will find in the northern climates peoples who have few vices, enough virtues, and much sincerity and frankness. As you move toward the countries of the south, you will believe you have moved away from morality itself: the liveliest passions will increase crime; each will seek to take from others all the advantages that can favor these same passions. In temperate countries, you will see peoples whose manners, and even their vices and virtues are inconstant; the climate is not sufficiently s ettled to fix them.

The heat of the climate can be so excessive that the body there will be absolutely without strength. So, prostration will pass even to the spirit; no curiosity, no noble enterprise, no generous sentiment; inclinations will all be passive there; laziness there will be happiness; most chastisements there will be less difficult to bear than the action of the soul, and servitude will be less intolerable than the strength of spirit necessary to guide one's own conduct.


Chapter 2　A contradiction in the characters of certain peoples of the South

Indians are by nature without courage; even the children of Europeans bor n in the Indies lose the courage of the European climate. But how does this accord with their atrocious actions, their barbaric customs and penitences? Men there suffer unbelievable evils; women burn themselves: this is considerable strength for so much weakness.

Nature, which has given these peoples a weakness that makes them timid, has also given

国家人们的精细纤维相比，就不容易撕裂，所以北方人对疼痛的感觉就比较迟钝。俄罗斯人只有皮擦破了才会有所感觉。

在炎热的国家，人们的器官娇嫩脆弱，这使他们的心灵对一切和两性的结合有关的东西，都有特别敏锐的感觉。所以那里的一切都通向这一目标。

在北方的气候条件下，爱情在生理方面几乎无力让人感觉到其存在。在温暖的气候条件下，爱情与多种物品有千丝万缕的联系；有些东西乍看起来像是爱情，使人感到喜悦，但是这些东西并不是爱情本身。在更炎热的气候里，人们是为了爱情本身而沉醉于爱情。爱情是幸福的唯一泉源，爱情就是生命。

在南方的国家，人们的体格纤细、脆弱，但是感觉非常敏锐。他们要么沉湎于一种在闺房中不断地产生而又永久平静下来的爱情，要么就是追求另外一种爱情，这种爱情给妇女以较大的自由，因而也易于招惹麻烦。在北方的国家，人们的体格健康魁伟，但是笨拙迟钝，他们会因一切可以使人精神焕发的东西而感到快乐，例如狩猎、旅行、打仗、饮酒。你会发现，在北方气候条件下，人们往往比较有品德，诚实而坦率，很少做邪恶的事。但是当你深入南方国家以后，你会感到自己远离了道德；在那里，强烈的欲望会引发各种各样的犯罪，每个人都企图占别人的便宜来放纵自己的欲望。在气候温暖的国家，你会看到人们的举止风度、道德风尚时好时坏，因为气候冷暖变化不定，所以无法使人们的行为举止固定下来。

气候有时可能极度炎热，使人身体完全丧失力量。这种软弱无力的状态会传染，影响到人的精神状态：缺乏好奇心，没有高尚的进取心，也没有宽容豁达的情怀；一切嗜好全都是被动消极的；懒惰在那里就是幸福；要做劳心动脑的事情比遭受各种刑罚还要难以忍受。遭受奴役是可以忍受的，但是人不能没有精神的力量，因为这种力量是人类行为所不可或缺的。


第二节　某些南方人性格上的矛盾

印度人天生就没有勇气，甚至出生在印度的欧洲儿童也丧失了欧洲气候条件下具有的勇敢。但是印度人的这种怯懦，同他们残暴的行为、野蛮的风俗和苦行生活，怎样相调和呢？印度的男人能忍受非人的苦痛，妇女可以纵火自焚。这就是印度人，他们既有极大的毅力，却又非常地软弱。

大自然赋予这些民族一种软弱的性格，所以他们怯懦；同时又赋予他们一种很

them such a lively imagination that everything strikes them to excess. The same delicacy of organs that makes them fear death serves also to make them dread a thousand things more than death. The same sensitivity makes the Indians both flee all perils and brave them all.

As a good education is more necessary to children than to those of mature spirit, so the peoples of these climates have greater need of a wise legislator than the peoples of our own. The more easily and forcefully one is impressed, the more important it is to be impressed in a suitable manner, to accept no prejudices, and to be led by reason.

In the time of the Romans, the peoples of northern Europe lived without arts, without education, almost without laws, and still, with only the good sense connected with the coarse fibers of these climates, they maintained themselves with remarkable wisdom against the Roman power until they came out of their forests to destroy it.


Chapter 3　That bad legislators are those who have favored the vices of the climate and good ones are those who have opposed them

Indians believe that rest and nothingness are the foundation of all things and the end to which they lead. Therefore, they consider total inaction as the most perfect state and the object of their desires. They give to the sovereign being the title of the unmoving one. The Siamese believe that the supreme felicity consists in not being obliged to animate a machine or to make a body act.

In these countries where excessive heat enervates and overwhelms, rest is so delicious and movement so painful that this system of metaphysics appears natural; and Foe, legislator of the Indies, followed his feelings when he put men in an extremely passive state; but his doctrine, born of idleness of the climate, favoring it in turn, has caused a thousand ills.

The legislators of China were more sensible when, as they considered men not in terms of the peaceful state in which they will one day be but in terms of the action proper to making them fulfill the duties of life, they made their religion, philosophy, and laws all practical. The more the physical causes incline men to rest, the more the moral causes should divert them from it.


Chapter 4　On laws related to the sobriety of peoples

In hot countries, perspiration dissipates much of the watery part of the blood; a like liquid must therefore be substituted for it. Water is remarkably useful for this; alcoholic beverages

活跃的想像力，所以任何东西的刺激都能使他们走向极端。这种器官的柔弱，使他们害怕死亡，也使他们感到还有无数的东西比死亡更为可怕。这种敏感性使他们极力逃避一切危险，同时又使他们敢于迎接一切灾难。

好的教育对于儿童，比对那些心智已经成熟的人更有必要；同样，这种气候条件下的人比欧洲的人更需要明智的立法者。人越是容易遭受强烈的刺激，就越需要有适当的方式来感受，不要受偏见的左右，要受理性的指导。

在罗马人的时代，北欧人的生活中没有艺术、没有教育，而且几乎没有法律；但是仅仅由于在那种气候条件下所造就的粗糙纤维使人们具有的理智，北欧人便能以惊人的智慧抵抗罗马的权力而生存下来；等到他们走出森林，便摧毁了罗马的权力。


第三节　不和气候缺陷抗争就不是好的立法者

印度人相信，静止和虚无是万物的基础，也是万物的终结。所以他们认为完全的无为就是至善至美的境界，也就是他们追求的终极目标。他们给最高的存在物一个称号，叫做“不动”，暹罗人认为最大的幸福是不用劳心动脑，不必伤筋动体。

在这些国家，过度的炎热使人身体疲惫、精神萎靡。静止使人那样愉快，运动使人那样痛苦，以至于这种形而上学的思想也就自然地形成了。“佛”作为印度的立法者，顺从了自己的感觉，使人们处于极端被动的状态。但是“佛”的教义是因为气候条件下形成的懒惰而产生的，反过来又助长了懒惰，因而引发了无数的弊端。

比较而言，中国的立法者是比较明智的。他们不是从人类将来可能享有的和平去考查人，而是从适宜于履行人生义务的行动去考查人，所以他们使中国的宗教、哲学和法律全都非常实际。自然的因素越是使人类倾向于静止，精神的因素便越应该引导人类远离它。


第四节　关于节制民众饮酒的法律

在炎热的国家里，血液中的水分因流汗而大大地减少，因此需要同类的液体来加

there would coagulate the globules of blood that remain after the dissipation of the watery part.

In cold countries, perspiration releases little of the watery part of the blood; it remains in abundance; therefore one can use spirits there without making the blood coagulate. One is full of humors there; alcoholic beverages, which give motion to the blood, are suitable.

The law of Mohammed that prohibits the drinking of wine is, therefore, a law of the climate of Arabia; thus, before Mohammed, water was the ordinary drink of the Arabs. The law that prohibits the Carthaginians from drinking wine was also a law of the climate; in effect, the climate of these two countries is about the same.

Such a law would not be good in cold countries, where the climate seems to force a certain drunkenness of the nation quite different from drunkenness of the person. Drunkenness is found established around the world in proportion to the cold and dampness of the climate. As you go from the equator to our pole, you will see drunkenness increase with the degree of latitude. As you go from the same equator to the opposite pole, you will find drunkenness to the south, as on our side to the north.

It is natural that excess should be more severely punished where wine is contrary to the climate and consequently to health than in countries where drunkenness has few ill effects for the person, few for the society, and does not make men frenzied, but only dull witted. Thus, the laws that punished a drunken man both for the error committed and for drunkenness were applicable only to drunkenness of the person and not to drunkenness of the nation. A German drinks by custom, a Spaniard by choice.

In hot countries, relaxation of the fibers produces a great perspiration of liquids, but solids dissipate less. The fibers, which have only a very weak action and little spring, are scarcely used; little nutritious juice is needed to repair them; thus, one eats little there.

The differing needs of differing climates have formed differing ways of living, and these differing ways of living have formed the various sorts of laws. If men communicate much with each other in a nation, there must be certain laws; there must be others for a people where there is no comm unica tion.


Chapter 5　On the laws relating to diseases from the climate

Herodotus tells us that the laws of the Jews about leprosy were drawn from the practice of the Egyptians. Indeed, the same diseases required the same cures. These laws, as well as the illness, were unknown to the Greeks and the first Romans. The climate of Egypt and

以补充，所以饮水是非常有益的。烈性酒会使水分渗出后所遗留的血球凝结。

在寒冷的国家里，血液中的水分很少因流汗而减少，因此在血液里积存着大量的水分。所以人们可以饮用烈酒而不致使血球发生凝结。那里的人们，体内有大量的水分存在，饮用可以加速血液循环的烈性酒是比较合适的。

因此，穆罕默德禁止饮酒的法律是适应阿拉伯的气候条件的。在穆罕默德以前，阿拉伯人的普通饮料也就是水。禁止迦太基人饮酒的法律也是和气候条件有关。实际上，这两个国家的气候是差不多一样的。

这种法律对寒冷的国家是不适宜的。那里的气候似乎迫使整个民族在一定程度上都喜好饮酒；这和个人酗酒迥然不同。随着气候寒冷和潮湿程度的变化，世界各国爱好饮酒的程度是按一定的规律分布的。当你从赤道走向北极，你会发现，喜好饮酒的程度是随着纬度的增加而有所增加的。当你再从赤道走向南极，便会发现，这种饮酒的习惯遵循着同样的规律。

在饮酒与气候相矛盾且不利于身体健康的国家，酗酒应该要比在其他国家受到更加严厉的处罚，这是很自然的。在其他的国家，爱好饮酒的习惯对个人没有多大危害，对社会也没有多大的危害。饮酒可能使人反应迟钝，但不会使人神志狂乱。所以，处罚醉酒之人的法律是针对他所犯的错误和他的醉酒行为。这种法律，只适合于个人酗酒，而不适合于整个民族嗜酒。德国人喝酒是因为成了习惯，而西班牙人喝酒则是出于爱好。

在炎热的国家，人体纤维的松弛引起液体的大量排放，但是固体部分却消散得较少。纤维只有极小的动作，而且缺少弹性，所以几乎没有什么消耗，只需要补充少量有滋养价值的液汁即可，因此，那里的人吃得很少。

不同气候条件下的不同需要，使人形成了不同的生活方式；而不同的生活方式则形成了不同种类的法律。在一个国家，如果人们彼此交往较多，就需要某一种法律；如果彼此没有交往，则需要另一种法律。


第五节　关于因气候引起的疾病的法律

希罗多德告诉我们，犹太人关于麻风病的法律沿袭了埃及人的做法。确实，相同的疾病需要相同的药物进行治疗。但是希腊人和早期的罗马人就不知道这种法律，也不知道这种疾病。埃及和巴勒斯坦的气候就需要有这样的法律，而且这种疾病流

Palestine made these laws necessary, and the ease with which this disease spread should make us feel clearly the wisdom and foresight of such laws.

We ourselves have suffered the effects of disease. The Crusades brought us leprosy; wise rulings were made that prevented it from spreading to the mass of the people.

One sees in the Law of the Lombards that this disease was widespread in Italy before the Crusades and deserved the attention of legislators. Rotharis ordered that a leper driven from his house and kept in a particular spot could not make disposition of his goods, because he was presumed dead from the moment he was taken from his house. In order to prevent any communication with lepers, they were not allowed to have any possessions.

I think that this disease was brought to Italy by the conquests of the Greek emperors, whose armies may have included militia from Palestine or Egypt. Whatever the case, its progress was checked until the time of the Crusades.

It is said that Pompey's soldiers, on returning from Syria, brought back a disease somewhat like Leprosy. No regulation made at that time has come down to us, but it is likely that there were some, for this ill was checked until the time of the Lombards.

Two centuries ago, a disease unknown to our fathers traveled from the New World to this one and came to attack human nature at the very source of life and pleasures. Most of the important families of southern Europe were afflicted by a disease that became so common that it was no longer shameful and was merely deadly. It was the thirst for gold that perpetuated this disease; men continued their voyages to America and brought back new leaven of it each time they returned.

For reasons of piety one wanted to let this be the punishment of the crime, but the disaster had entered marriages and had already corrupted childhood itself.

As it is in the wisdom of legislators to keep watch over the health of the citizens, it would have been very sensible to check the spread of the disease by laws made on the plan of the Mos a ic laws.

The plague is an evil whose ravages are even more prompt and rapid. Its principal seat is in Egypt, from which it spreads over the universe. In most of the states of Europe very good regulations have been made to prevent its entry, and in our times a remarkable means has been devised to check it; a line of troops is formed around the infected country, which prevents communication of the disease.

The Turks, who have no police on these matters, see Christians in the same town escape the danger and themselves alone perish. They buy the clothing of those stricken by the

行的速度也足以使我们认识到这些法律的明智与远见卓识。

甚至我们自己也体会到疾病的危害。十字军把麻风病带给了我们；但是当时制定的那些明智的法规阻止了它进一步传染给广大的民众。

从伦巴底人的法律中，我们知道这种病在十字军以前已经在意大利流行，并已引起立法机关的关注。罗塔利规定，一个患麻风病的人一旦被赶出住宅并限制在某个特殊地方以后，他便无权处分他原有的财产；因为从他被逐出住宅时起，就已经被看做是死亡了。为了防止人们同麻风病人交往，这种病人被剥夺了财产所有权。

我想，这种疾病恐怕是希腊皇帝们征服意大利时带进意大利的；他们的军队当中可能有来自巴勒斯坦或埃及的士兵。无论如何，这种疾病的蔓延在十字军时代之前已经被控制住了。

有人说，庞培的士兵从叙利亚返回时带来了一种类似麻风病的疾病。我们看不到当时制定的法规，但是他们很可能是制定了一些类似的法规，因为这种疾病蔓延到伦巴底人的时代已经被完全控制住了。

两个世纪以前，从新大陆传来了一种我们的祖先不知道的疾病。这种疾病甚至以剥夺生命与快乐根源的方式，向人类发起进攻。欧洲南部许多重要的家族大多因为这种疾病而走向了毁灭。这种疾病传播很广，所以患上这种疾病也并非什么不名誉的事，不过却是极为不幸的。对黄金的渴望使这种疾病不断传播，欧洲人不断地到美洲去，因而也不断地带回新的病毒。

由于对宗教虔诚的原因，人们听任这种疾病流行，作为对罪恶的一种惩罚，但是这个灾祸已经进入了婚姻关系中，甚至威胁着少年儿童的生命。

立法者应该关心公民的健康。那么以莫伊兹的法律为基础，制定防止这种疾病蔓延的法律，乃是立法者关心民众健康的明智之举。

瘟疫这种灾害对人类的摧残更为迅猛。埃及是瘟疫的主要温床，瘟疫从那里传遍了全世界。欧洲大多数国家都制定了非常有效的法规，以防止瘟疫的侵入。我们现在也想出了一个预防的好办法，就是用军队组成一道防线，把感染了这种疾病的国家包围起来，使其断绝与外界的一切往来。

土耳其人在这方面没有任何防范措施；他们眼看着在同一座城市里，基督徒们避免了灾祸，而只有他们自己遭到了灭亡。他们购买瘟疫病患者的衣服来穿，仍旧

plague, wear it, and go their way. The doctrine of a rigid destiny ruling all makes the magistrate a tranquil spectator; he thinks that god has already done everything and that he himself has nothing to do.


Chapter 6　Effects resulting from the climate of England

In a nation whose soul is so affected by an illness of climate that it could carry the repugnance for all things to include that of life, one sees that the most suitable government for people to whom everything can be intolerable would be the one in which they could not be allowed to blame any one person for causing their sorrows, and in which, as laws rather than men would govern, the laws themselves must be overthrown in order to change the state.

For if the same nation had also received from the climate a certain characteristic of impatience that did not permit it to tolerate the same things for long, it can be seen that the government of which we have just spoken would still be the most suitable.

The characteristic of impatience is not serious in itself, but it can become very much so when it is joined to courage.

It is different from fickleness, which makes one undertake things without purpose and abandon them likewise. It is nearer to obstinacy because it comes from a feeling of ills that is so lively that it is not weakened by the habit of tolerating them.

In a free nation, this characteristic would be one apt to frustrate the projects of tyranny, which is always slow and weak in its beginnings, just as it is prompt and lively at its end, which shows at first only a hand extended in aid, and later oppresses with an infinity of arms.

Servitude always begins with drowsiness. But a people who rest in no situation, who constantly pinch themselves to find the painful spots, could scarcely fall asleep.

Politics is a dull rasp that by slowly grinding away gains its end. Now the men of whom we have just spoken could not support the delays, the details and the coolness of negotiations; they would often succeed in them less well than any other nation, and they would lose by their treaties what they had gained by their weapons.


Chapter 7　Other effects of the climate

Our fathers, the ancient German, lived in a climate where the passions were calm. Their laws found in things only what they saw, and they imagined nothing more. And just as these laws judged insults to men by the size of the wounds, they put no greater refinement in

按照他们传统的方式生活。命运不可改变的教义使官吏们成为冷眼的旁观者。他们想，上帝已经造就了一切，他们没有什么事情可以做了。


第六节　英国气候的影响

在这样一个国家里，一种气候所引发的疾病会严重地影响人们的心灵，使人厌恶一切事物，甚至生命。我们可以看到，对于那些什么也不能容忍的人，最适宜的政体，就是那种使那些人不可能把引起他们烦恼的责任归咎于某一个人的政体。在这种政体的统治之下，他们与其说是受人的支配，毋宁说是受法律的支配。因此，他们如果要改变政体，就必须要推翻法律本身。

如果上述民族也因为气候条件具有某种不耐烦的脾性，以致无法长期容忍某些同样的事物，那么上述政体对他们来说是再合适不过的。

不耐烦这种性格本身并不是什么大不了的事；但是它如果与勇猛无畏结合在一起，那就是非常严重的问题。

这种性格与轻率不同，轻率使人们无缘无故地从事或放弃一个计划。它和顽固比较接近，因为它来自对苦难的一种强烈的感觉，所以它甚至不因习惯于忍受苦难而有所减弱。

在一个自由的国家里，不耐烦这种性格是极适宜于挫败暴政统治的计谋的。暴政开始时常常是缓慢而轻微的，后期却是迅速而猛烈的；它起初只伸出一只手来援助人，后来却用无数只胳膊来压迫人。

奴役总是在无意识的昏睡中开始的。但是在什么情况下都不能安宁、时刻都在苦恼、处处都感受到痛楚的人们，几乎是不可能睡得着的。

政治是一把磨钝了的锉刀，通过缓慢的锉动，慢慢地达到它的目的。我们刚刚谈到的人们无法容忍谈判时的缓慢、繁琐和冷静，他们从谈判上获得的收益往往比所有其他国家小，他们很容易在条约上失掉他们应该从战争中获得的东西。


第七节　气候的其他影响

我们的祖先，古代的日耳曼人，居住在使他们的感情平静的一种气候里。他们的法律只对看得见的东西做出规定，并不涉及意念中的东西。法律按照创伤的大小去判断男人们所受侵害的程度。对于妇女们所遭受的凌辱，法律并没有做出什么细

the offenses to women. The Law of the Alemanni on this point is quite singular. If one exposes a woman's head, one will pay a fine of six sous; it is the same for exposing a leg up to the knee; double above the knee. The law, it seems, measured the size of the outrages done a woman's person as one measures a geometric figure; the law did not punish the crime of the imagination, it punished that of the eyes. But when a Germanic nation moved to Spain, the climate required quite different laws. The laws of the Visigoths prohibited doctors from bleeding a freeborn woman except in the presence of her father or mother, her brother, her son, or her uncle. The imagination of the peoples was fired, that of the legislators was likewise ignited; the law suspected everything in a people capable of suspecting everything.

Therefore, these laws gave an extreme attention to the two sexes. But it seems that in their punishing they thought more of gratifying individual vengeance than of exercising public vengeance. Thus, in most cases they reduced the two guilty ones to the servitude of their relatives or of the offended husband. A freeborn woman who had given herself to a married man was put into the power of his wife, to do with as she wanted. These laws required that slaves bind up and present to the husband his wife whom they had caught in a adultery; they permitted her children to accuse her, and they permitted torturing her slaves in order to convict her. Thus these laws were more proper for the excessive refinement of a certain point of honor than for the formation of a good police. And one must not be astonished if Count Julian believed an outrage of this kind required the loss of one's country or of one's king. One should not be surprised that the Moors, whose mores were so similar, found it so easy to establish themselves in Spain, to maintain themselves there, and to delay the fall of their empire.


Chapter 8　On the differing trust the laws have in people according to the climate

The Japanese people have such an atrocious character that their legislators and magistrates have not been able to place any trust in them; they have set before the eyes of the people only judges, threats, and chastisements; they have subjected them at every step to the inquisition of the police. These laws that establish, in every five heads of families, one as magistrate over the other four, these laws that punish a whole family or a whole neighborhood for a single crime, these laws that find no innocent men where there can be a guilty one, are made so that all men distrust one another, so that each scrutinizes the conduct of the other, and so that each is his own inspector, witness, and judge.

On the other hand, the people of the Indies are gentle, tender, and compassionate.

节性的说明。德国人的法律在这方面是非常特别的。它规定，使妇女头部裸露的，要处罚金五十苏；使妇女膝盖以下的腿部裸露的，要处相同的罚金；但是使膝盖以上裸露的话，罚金要加倍。可见这个法律衡量妇女所受侮辱的程度，正如我们几何学上测量图形一样。它不惩罚意念上的犯罪，只是惩罚看得见的犯罪。但是，当一个日耳曼民族移居到西班牙以后，那里的气候则要求制定不同的法律。西哥特的法律禁止医师放自由妇女的血，除非她的父亲、母亲、兄弟、儿子或叔叔在场。如果人们的想象活跃的时候，立法者的想象也该同样活跃起来；民众所怀疑的一切，法律也应该怀疑。

因此，这些法律对男女两性之间的事情特别关注。但是在惩罚上，这些法律似乎只考虑个人的复仇心理，而并没有顾及公众惩处的要求。所以，在大多数的情况下，法律只把男女两犯交给他们的亲属或被侵犯的丈夫去做奴隶。一个“自由妇女”如果和一个已婚的男子发生关系的话，便被交给这个男子的妻子，由她随意处置。这种法律甚至规定，如果奴隶们发现他们主人的妻子和人通奸，他们有义务把她捆绑起来交给她的丈夫；法律甚至准许她的子女控告她，准许对她的奴隶进行拷问来使她认罪。因此，这些法律迎合了满足个人某种名誉的心理要求，但对形成良好的社会风尚无补。因此，如果朱利安伯爵认为这样一种凌辱应该用犯罪者的君王或者国家的灭亡来抵偿的话，我们是不应该感到惊讶的。如果风俗与西班牙非常相近的牟尔人到西班牙去觉得很容易定居下来，可以维持自己的生活，并推迟他们帝国灭亡的话，我们也不应当感到吃惊。


第八节　气候不同，法律对人民的信任程度也不同

日本人生性残暴，所以立法者和官吏们对他们一点儿都不信任。立法者和官吏们摆在他们面前的东西就只有审判、恐吓与惩罚。他们所做的任何一件事都可能受到警察的查究。他们的法律规定，五个家庭的户主中必须有一人成为官吏，管理其他四人；他们的法律，因为一个人犯罪而要处罚整个家庭、甚至整个街坊；按照这样的法律，只要有一人犯罪，与他牵涉的人就不会有清白无辜的。他们制定这样的法律，其目的在于使所有的人互相都不信任，每一个人都监督其他人的行为，成为其他每一个人行为的监督者、证人和审判官。

与之相反，印度人则比较温和、软弱，并富有怜悯心。因此，立法者对他们信

Thus, their legislators have put great trust in them. They have established few penalties, and these are not very severe or even strictly executed. They have given nephews to uncles and orphans to guardians, as elsewhere they are given to their fathers; they have regulated inheritance by the recognized merit of the heir. It seems they have thought that each citizen should rely on the natural goodness of the others.

They easily give liberty to their slaves; they marry them; they treat them like their children: happy is the climate that gives birth to candor in mores and produces gentleness in laws！

任有加。立法者们设定的刑罚不仅数量少，而且也不严酷，甚至并不严格执行。他们把侄子交给叔父看管，把孤儿交给监护人约束，就如同其他地方把子女交给父母一样。他们依据公认的继承人资格来规范继承的问题。他们似乎认为，每一个公民都是善良的，应该完全信任他们。

他们轻易就使奴隶恢复了自由，他们为奴隶办理婚嫁，像对待自己的子女一样对待奴隶。宜人的气候造就了坦率的风尚，也带来了宽松的法律！


BOOK 15　On the Laws in Their Relation to Commerce,Considered in Its Nature and Its Distinctions


Chapter 1　On commerce

The following material would require more extensive treatment, but the nature of this work does not permit it. I should like to glide on a tranquil river; I am dragged along by a torrent.

Commerce cures destructive prejudices, and it is an almost general rule that everywhere there are gentle mores, there is commerce and that everywhere there is commerce, there are gentle mores.

Therefore, one should not be surprised if our mores are less fierce than they were formally. Commerce has spread knowledge of the mores of all nations everywhere; they have been compared to each other, and good things have resulted from this.

One can say that the laws of commerce perfect mores for the same reason that these same laws ruin mores. Commerce corrupts pure mores, and this was the subject of Plato's complaints; it polishes and softens barbarous mores, as we see every day.


Chapter 2　On the spirit of commerce

The natural effect of commerce is to lead to peace. Two nations that trade with each other become reciprocally dependent; if one has an interest in buying, the other has an interest in selling, and all unions are founded on mutual needs.

But, if the spirit of commerce unites nations, it does not unite individuals in the same way. We see that in countries where one is affected only by the spirit of commerce, there is traffic in all human activities and all moral virtues; the smallest things, those required by humanity, are done or given for money.

The spirit of commerce produces in men a certain feeling for exact justice, opposed on the one hand to banditry and on the other to those moral virtues that make it so that one does not always discuss one's own interests alone and that one can neglect them for those


第十五章　从贸易的本质和特点论法律对贸易的关系


第一节　贸易

下面这些问题本应该进行广泛深入的探讨，但是受到本书性质的限制，我无法这样做。我本想在一条静谧的小溪上泛舟，却被一股急流卷走了。

商业能够消除破坏性的偏见。因此，哪里有儒雅的风俗，哪里就有商业；哪里有商业，哪里就有儒雅的风俗。这几乎成为了一条普遍的规律。

因此，我们今天的风俗已经不像过去那样野蛮了。这是不足为怪的。贸易交往使人们能够相互了解其他各国的风俗，良好的风俗在比较的基础上得以发扬和传播。

人们可以说，贸易法规可以使风俗淳朴、典雅，但同样也可以败坏民俗风尚。柏拉图曾经指责贸易败坏了纯朴的风俗，但是我们每天都可以看到，贸易正在使野蛮的风俗日趋典雅与纯朴。


第二节　贸易的精神

贸易自然促进和平。两个国家之间有了贸易，就会彼此互相依存。因为一方由买进获利，而另一方由卖出获利，彼此间的一切和睦关系都是建立在相互需要的基础上的。

虽然贸易的精神可以把不同国家联系起来，但它却无法把个人连结起来。我们看到，在受贸易的精神影响较大的国家里，一切人的行为、一切道德的品质全都变成了商品。就连做一些人道主义精神所要求的最细小的事情也都是为了金钱。

贸易的精神会在人们的思想中产生一种精确的、公道的观念。这种观念一方面与强盗式的掠夺观念水火不相容；另一方面也同某些道德观念格格不入，比如一个

of others.

By contrast, total absence of commerce produces the banditry that Aristotle puts among the ways of acquiring. Its spirit is not contrary to certain moral virtues; for example, hospitality, so rare among commercial countries, is notable among bandit peoples.

It is a sacrilege among the Germans, says Tacitus, to close one's house to any man whether known or unknown. Anyone who has offered hospitality to a stranger will point him to another house where there is similar hospitality, and he will be received there with the same humanity. But, after the Germans had founded kingdoms, hospitality became burdensome to them. This is shown by two laws in the code of the Burgundians. The one imposes a penalty on any barbarian who would point a stranger to the house of a Roman and the other rules that anyone who receives a stranger will be compensated by the inhabitants, each according to his share.


Chapter 3　On commerce in the various governments

Commerce is related to the constitution. In government by one alone, it is ordinarily founded on luxury, and though it is also founded on real needs, its principle object is to procure for the nation engaging in it all that serves its arrogance, its delights, and its fancies. In government by many, it is more often founded on economy. Traders, eyeing all the nations of the earth, take to one what they bring from another. This is how the republics of Tyre, Carthage, Marseilles, Florence, Venice, and Holland engaged in commerce.

This kind of traffic concerns the government of many by its nature and monarchical government on occasion. For, as it is founded only on the practice of gaining little and even of gaining less than any other nation and of being compensated only by gaining continually, it is scarcely possible for it to be done by a people among whom luxury is established who spend much and who see only great objects.

In keeping with these ideas, Cicero said so well: "I do not like a people to be both the rulers and the clerks of the universe. " Indeed, one would have to assume that each individual in this state and even the whole state always had a head full of both great projects and small ones, which is contradictory.

Yet the greatest enterprises are also undertaken in those states which subsist by economic commerce, and they show a daring not to be found in monarchies: here is the reason for it.

One commerce leads to another, the small to the middling, the middling to the great,

人不必总是斤斤计较自己的利益，应该为了别人的利益而忽略自己的利益。

与之相反，没有贸易就会产生抢劫。亚里士多德认为抢劫是取得的方式之一。抢劫的精神并不违背某些道德思想。例如好客在从事贸易的国家是极为罕见的，但是以掠夺为生的民族却是非常好客的。

塔西佗说，日耳曼人把不接待客人当作是一种亵渎罪，不论是熟悉的人还是陌生人。人们往往殷勤地招待陌生的客人，之后再把他带到另一个好客的人家去，在那里客人将会受到同样殷勤的款待。但是当日耳曼人建立起各个王国以后，款待客人已经变成了他们沉重的负担，这一点我们可以从勃艮第人的法典里的两条法律条文中了解到。其中一条法律规定，任何野蛮人不得把陌生客人带到罗马人的家中，违者将要受到刑事处罚；另一条法律则规定，凡是接待陌生客人，其所需费用将由全体居民分摊，每个居民都要承担自己应分担的份额。


第三节　各种政体下的贸易

贸易和国家的政体是有联系的。在君主统治的政体下，贸易通常是建立在奢侈生活的基础之上的，虽然贸易也是为了获取实际需要的生活用品，但是贸易的主要目的还是为了使国家能获得一切服务于人的奢侈、逸乐、随心所欲的东西。在多人统治的政体下，贸易通常建立在节俭的基础上。那里的商人注视着地球上的所有国家，他们把从一个国家购得的货物运到另一个需要这种货物的国家出售。推罗、迦太基、雅典、马赛、佛罗伦萨、威尼斯、荷兰等共和国都是从事这种贸易的。

这种贸易与多人统治的政体有着本质的联系，但是与君主政体则没有多大关系。因为这种贸易的基础是少赚钱，甚至赚得比其他国家都少，但却能从长期稳定的贸易活动中所获得的利润得到补偿。一个奢侈成性的民族几乎是不可能经营这种贸易的。奢侈的民族，消费奢华，除了宏大的计划，任何东西他们都不屑一顾。

西塞罗就有这种想法，他说得好：“我不喜欢一个民族是世界统治者的同时又是世界的代理商。”其实，我们应该明白，这种国家的每个人，甚至整个国家，他们头脑中在有宏伟蓝图的同时也得有细微的计划，这本身就是矛盾的。

实际上，以节俭为贸易基础的国家也能从事宏伟的计划。这种国家的人们甚至能拥有君主国里所不具备的勇敢精神，其原因如下：

一种贸易必然引发另一种贸易，小型贸易可能发展为中等贸易；中等贸易可能

and he who earlier desired to gain little arrives at a position where he has no less of a desir to gain a great deal.e

Moreover, the great enterprises of the traders are always necessarily mixed with public business. But, public business is for the most part as suspect to the merchants in monarchies as it appears safe to them in republican states. Therefore, great commercial enterprises are not for monarchies, but for the government by many.

In short, one's belief that one's prosperity is more certain in these states makes one undertake everything, and because one believes that what one has acquired is secure, one dares to expose it in order to acquire more; only the means for acquisition are at risk; now, men expect much of their fortune.

I do not mean that any monarchies are totally excluded from economic commerce, but they are less inclined to it by its nature; I do not mean that the republics we know are entirely without the commerce of luxury, but it is less related to their constitution.

As for the despotic state, it is useless to talk about it. General rule: in a nation that is in servitude, one works more to preserve than to acquire; in a free nation, one works more to acquire than to preserve.


Chapter 4　Some effects of a great navigation

It sometimes happens that a nation that engages in economic commerce, needing the commodities of one country to serve as a basis for procuring the commodities of another, is satisfied to gain very little and sometimes, nothing on the former, in the expectation or the certainty of gaining much on the latter. Thus, when Holland almost alone traded from the south of Europe to the north, the French wines, which it carried to the north, in a way served it only as a base for its commerce in the north.

It is known that in Holland certain kinds of commodities imported from a distance often sell for no more than they cost where they come from. Here is the reason given: a captain who needs ballast in his ship will take on marble; he needs wood for packing his cargo, he will buy it; and provided he loses nothing on it, he will believe he has done well. Thus Holland also has its quarries and its forests.

Not only can a commerce that produces nothing be useful, but so can even a disadvantageous commerce. I have heard that in Holland whale-hunting generally speaking almost never returns what it costs; but those who have been employed in building the ship, those who have provided the rigging, the gear, and the provisions, are also those who take the

发展为大规模的贸易往来。情势改变了，本来只想赚小钱的生意现在变得有可能赚大钱了。

此外，商人的伟大事业必然是同公共事业联系在一起的。但是，在君主国里，商人通常对公共事业抱着怀疑的态度，这正像在共和国里公共事业就备受商人信赖一样。因此大型的贸易不适合于君主国，而适合于多人统治的共和国。

总而言之，在共和国里人们相信他们的财富极为安全，所以他们什么都可以经营。正是由于人们认为财富比较安全，他们才敢于投入资本，以获取更多的财富；他们除了在获取的方式上要承担一些风险之外，并不存在其他的冒险，因此人人都渴望发财致富。

我并不是说，凡是君主国家就不可以经营以节俭为基础的贸易；我只是说，这种贸易在性质上比较不适合于君主国。我也不是说，我们所熟知的那些共和政体的国家全都不经营以奢侈为基础的贸易；我只想说，这类贸易同共和政体关系不大。

至于专制国家，那就不必多说。一般的规律是：在遭受奴役的国家里，人们劳动的目的是为了维持生活，而不是为了获得更多。而在自由的国家里，劳动则不仅是为了维持生活而且是为了获取更多。


第四节　航海业发达的几种后果

有时候，一个经营节俭性贸易的国家需要以某一国家的商品作为中介物来获取另一国家的商品。因此他们对经营某些商品赚钱不多，甚至没有赚钱也并不感到沮丧，因为他们希望在其他商品上获取丰厚的利润。荷兰就是如此，它是唯一经营南欧与北欧之间贸易的国家；它运到北方去的法国葡萄酒，从某种意义上来说，只是它在北方进行贸易的一种资本而已。

人们知道，荷兰常常有些来自远方的商品，其售价并不比原产地高多少。人们认为原因在于：当一个船长需要压舱的时候，他就用大理石；当他需要木材包装货物的时候，他就买木材；当他回到目的地出售大理石和木材时，只要不亏本，他就认为已经赚大钱了。况且，荷兰也有自己的采石场和森林。

不但无利可图的贸易可以使商人受益，就连赔本的生意也并非不会给商人带来收益。我听说，在荷兰捕杀鲸鱼通常是无利可图的。但是为捕鲸业提供船只的造船公司的雇员以及为捕鲸船只提供锚具、帆索等船上设备和生活给养的供货商们，便

principal interest in the hunt. Even if they lose on the hunt, they have come out ahead on the equipage. This commerce is a kind of lottery, and each one is seduced by the hope of a lucky number. Everyone loves to play, and the most sober people willingly enter the play when it does not have the appearance of gambling, with all its irregularities, its violence, its dissipation, the loss of time, and even of life.


Chapter 5　On exclusion in commerce

The true maxim is to exclude no nation from one's commerce without great reasons. The Japanese trade with only two nations. the Chinese and the Dutch. The Chinese earn a thousand percent on sugar and sometimes as much on return commodities. The Dutch make about the same profit. Any nation that is guided by the maxims of the Japanese will necessarily be deceived. It is competition that puts a just price on goods and establishes the true relations between them.

Still less should a state subject itself to selling its commodity to but a single nation on the pretext that it will take all of it at a certain price. For their grain, the Poles made this bargain with the town of Danzig; many kings of the Indies have similar contracts with the Dutch for spices. These agreements are appropriate only for a poor nation, which willingly abandons the expectation of becoming rich, provided it has secured its sustenance, or for nations whose servitude consists in renouncing the use of the things nature has given them or in using these things to engage in a disadvantageous commerce.


Chapter 6　On the liberty of commerce

Liberty of commerce is not a faculty granted to traders to do what they want; this would instead be the servitude of commerce. That which hampers those who engage in commerce does not, for all that, hamper commerce. It is in countries of liberty that the trader finds innumerable obstacles; the laws never thwart him less than in countries of servitude.

England prohibits the export of its wool; it wants coal brought to the capital by sea; it does not permit the export of horses unless they are gelded; the ships from its colonies that trade in Europe are to anchor in England. It hampers the trader, but it does so in favor of commerce.


Chapter 7　What destroys that liberty

Where there is commerce there are customs houses. The object of commerce is to ex-

会从捕鲸业的发展中获得收益。虽然在捕鲸上赔了钱，但却在补给品方面赚了钱。这种贸易就像是一种赌博，获得头彩的希望诱惑着每一个人。所有的人都喜欢打赌，最聪明的人也乐意赌一把，好像人们看不见赌博的庐山真面目：赌博使人迷茫，变得凶残；不仅浪费光阴，使人虚度年华，甚至会断送自己的生命。


第五节　贸易的排他性

一个国家，如果没有大的原因，不应排斥任何国家同自己通商，这是一条真正的准则。日本只和中国、荷兰两国通商。．中国在食糖上获利十倍，有时在回购的货物上也获得同样高额的利润。荷兰人所获的利润也与此不相上下。任何奉行日本那种原则的国家，必然要遭受欺骗。因为只有竞争才能使商品价格趋于公道，才能建立商品之间正常的关系。

一个国家更不能以某个国家愿出一定价格收购其全部商品为理由，而把商品仅出售给那个国家。波兰人就是这样把他们的小麦全部卖给了但泽格。印度也有好个国王同荷兰人订立了同样的协议，出售他们的香料。这类协议只适合于贫穷的国家；因为贫穷的国家只要生活资料有了保证，就愿意放弃国家富强的希望。这类定也适合于奴役制的国家。在这些国家里，奴役迫使人们放弃利用大自然所赐予的资源创造财富，而不得不用这些资源进行吃亏的贸易。


第六节　贸易的自由

贸易的自由并不是说，商人们在从事贸易活动中拥有一种为所欲为的权利；如果是这样的话，不如说是贸易上的奴役。限制商人的活动并不因此就限制了贸易；是在自由的国家，商人们也遇到无数的障碍；法律给予他们的束缚并不亚于奴役性的国家。

英国禁止羊毛制品出口；规定煤炭必须由海路运往京城；禁止出口没有阉割的匹。英国还规定其殖民地的船只要是在欧洲进行贸易，必须停靠在英国的港口。国的这些措施虽然限制了商人，但却有利于贸易的发展。


第七节　对贸易自由的破坏

哪里有贸易，哪里就有海关。贸易的目的是为了国家的利益进口或出口某些商port and import commodities in favor of the state, and the object of the customs houses is a certain duty on the same exporting, also in favor of the state. Therefore, the state must be neutral between its customs houses and its commerce and must arrange that these two things never thwart one another; then one enjoys the liberty of commerce there.

The farming of the customs destroys commerce by its injustices and harassments and by the excess of what it imposes, but independently of that it also destroys it further by the difficulties to which it gives rise and the formalities it requires. In England, where customs are imposed directly, there is a singular ease in trade: a word in writing accomplishes the greatest business; the merchant does not have to waste an infinite time and have specified agents submit to them. in order to conclude all the difficulties brought up by the tax-farmers or to


Chapter 8　On corporal constraint

Solon ordered that there would no longer be corporal obligations for civil debts in Athens. He drew this law from Egypt; Bocchoris had made it, and Sesostris had revived it.

This law is good for ordinary civil business, but we are right not to observe it in commercial business. For as traders are obliged to entrust great sums for often quite short periods of time, to give them and take them back again, the debtor must fulfill his engagements at the appointed time; this assumes corporal constraint.

In business deriving from ordinary civil contracts, the law should not provide for corporal constraint because it makes more of the liberty of one citizen than of the convenience of another. But, in agreements that derive from commerce, the law should make more of public convenience than of the liberty of a citizen; this does not prevent the restrictions and limitations that humanity and a good police can require.


Chapter 9　Those nations for whom it is disadvantageous to engage in commerce

Wealth consists in land or in movable effects; the land of each country is usually possessed by its inhabitants. Most states have laws that discourage foreigners from acquiring their lands; only the presence of the master can increase their value; therefore, this kind of wealth belongs to each state particularly. But movable effects, such as silver, notes, letters of exchange, shares in companies, ships, and all commodities, belong to the whole world, which, in this regard comprises but a single state of which all societies are members; the people that possess the most of such movable effects in the universe are the richest. Some states have an immense number of them; they acquire them by their produce, by the labor of

品；海关也是为着国家的利益，对某些进出口的商品进行征税。因此，处于进出口贸易与海关之间的国家，应该不偏不倚，尽量使二者不发生矛盾和抵触，从而使人们享有贸易的自由。

关税承包人的不公道、横征暴敛以及高额的关税破坏了贸易。除此之外，他们所制造的种种困难，所要求的繁琐手续，使贸易遭到了更大的破坏。然而在英国，关税由官府直接征收，经商就非常便利。只要写几个字，就能办成大事；商人无须无休止地浪费时间，也不需要雇佣特别的办事人员，去解决包税人所设置的种种难题或者屈从于包税人的要求。


第八节　对人身的拘禁

梭伦制定了一项法律，规定雅典人不得因民事上的债务拘禁债务人。他的这项法律是从埃及学来的；该法是由薄固利斯制订的，后来塞梭斯特利斯曾作过修订。

这项法律很适合于处理普通的民事纠纷，但是在处理贸易问题上，我们有理由不遵行这项法律。因为商人常常在极短的时间内需要把巨额款项托付他人保管，既要把资金放出去，还要保证及时收回来；这就要求债务人必须按规定期限履行自己的诺言，而人身拘禁就是保证债务人履行诺言的一种必要手段。

由于普通民事契约而产生的纠纷，法律绝对不应该准许人身拘禁，因为一个公民的自由比另一个公民的权益更为重要。但是对于商业贸易而产生的各种协议、契约，法律认为，公共的权益比一个公民的自由更为重要。不过，人们仍然可以依据人道主义与宽松的治安管理方面的要求，对这项原则作一些必要的限制和约束。


第九节　不宜经商的国家

财富可以是土地，也可以是动产。每个国家的土地通常为居民所有。大多数国家都有法律规定，使得外国人一般不在他国购买地产；因为土地必须有主人在场，才能发挥它的价值；因此，土地这种财富是每个国家所特有的东西。但是动产，如金钱、票据、汇票、公司的股份、船只，以及一切商品，则是全世界所通用的东西。就这些东西而言，整个世界就好像是一个国家，而所有社会都是其成员。拥有世界上这类动产最多的民族就是最富有的民族。有些国家占有数量庞大的动产，它们是

their workers, by their industry, by their discoveries, even by chance. The avarice of nations disputes the movables of the whole universe. There may be a state so unhappy that it will be deprived of the movable effects of other countries and also even of almost all its own; the owners of its land will be but the colonists of foreigners. This state will lack everything and will be able to acquire nothing; it would be far better for it to have commerce with no nation in the world; in these circumstances commerce has led to poverty.

A country which always sends out fewer commodities or less produce than it receives puts itself in equilibrium by impoverishing itself; it will receive ever less, until, in extreme poverty, it receives nothing.

In commercial countries, silver that has suddenly vanished comes back because the states that received it owe it; in the states of which we speak, silver never comes back because those who have taken it owe nothing.

Poland will serve here as our example. It has almost none of the things we call the movable effects of the universe except the grain of its fields. A few lords posses whole provinces; they oppress the plowman in order to have a greater quantity of grain to send to foreigners and procure for themselves the things their luxury demands. If Poland had commerce with no nation, its people would be happier. Its important men, who would have only their grain, would give it to their peasants for them to live on; excessively large domains would be burdensome to them, they would divide them among their peasants; as everyone would have skins or wools from his herds, there would no longer be an immense expense in making clothing; the important men, who always love luxury and who would be able to find it only in their own country, would encourage the poor in their work. I say that this nation would flourish more, unless it become barbarous; something that the laws could prevent.

Now let us consider Japan. The excessive quantity of what it can accept produces the excess of what it can send out: things will be in equilibrium as if imports and exports were moderate, and besides, this kind of inflation will produce a thousand advantages for the state; there will be more consumption, more things on which the arts can, be exercised, more men employed, more means of acquiring power. In cases in which one needs prompt aid; a state that is so filled can give it more quickly than another. It is hard when a country does not have superfluous things, but it is the nature of commerce to make superfluous things useful and useful ones necessary. Therefore, the state will be able to give the necessary things to a greater number of its subjects.

Let us say, therefore, that it is not the nations who need nothing that lose by carrying

通过产品、工人的劳动、工业发展、发明创造，甚至好运气，而获得了这些动产。各个国家的贪婪使它们相互争夺世界的动产。某些国家可能非常不幸，财产为其他国家所掠夺，所剩无几。甚至其土地所有者也不过是外国人的佃户而已。这种国家什么都没有，什么也得不到，它们最好不同世界任何国家进行贸易。因为就过去发生的情况来看，使它们贫穷的正是贸易。

一个国家，如果出口的商品或货物总是少于进口的话，就会为了维持进出口的平衡而日益穷困。它进口的东西就会越来越少，直到最后贫困到极点而无力进口为止。

在经营贸易的国家，一下子花掉的钱会再赚回来，因为获得其钱财的国家也就同时对它负了债务。但是在上述的国家，钱财则是一去不复返的，因为得到其钱财的各个国家对它并不负有任何债务。

波兰就是一个例子。它除了土地出产的小麦之外，即我们所谓的世界上的动产外，几乎一无所有。有些贵族占有整个省份，他们强迫农民生产更多的小麦，好卖给外国人以便换取他们所需要的奢华品。如果波兰不同任何国家通商，波兰人民将会幸福得多。因为国内的权贵们将只有小麦，他们就会向农户提供小麦，供农民们生活；土地过于宽阔也会成为权贵们的负担，他们就会把土地分给农民；每个养羊、养牛的人都出产皮、毛，那么购买衣服的开销也就不会太多。如果总是喜好奢侈的权贵们，只能在本国获取奢侈品，他们就会鼓励穷人们劳动。我认为，如此一来，波兰就会繁荣起来，除非他们变成了野蛮人——而这是法律所能够防止的。

现在让我们来看看日本的情况！日本大量的进口，导致了大量的出口。进出口是平衡的，看起来好像进出口并不过多。另外，这样大量的进出口还给国家带来很多的好处：消费增加了，手工艺有了较多用武之地，就业也增加了，国家强盛的手段也增加了；当人们需要紧急救助时．，富裕国家的行动也会比其他国家更迅速。一个国家很难做到没有剩余物资，而贸易的本质就是使多余的东西变成有用的东西，使有用的东西变成必需的东西。既然如此，国家就能够把这些生活必需品提供给更多的国民了。

因此，我们可以说，在经营国际贸易中吃亏的不是那些什么都有的国家，而是

on commerce; it is those who need everything. It is not the peoples who have enough among themselves but those who have nothing at home who find it advantageous to trade with no one.

那些什么都没有的国家。从断绝对外贸易得到好处的，不是那些能够自给自足的民族，而是那些一无所有的民族。


BOOK 16　On Laws in Their Relation to the Number of Inhabitants


Chapter 1　On men and animals in relation to the multiplication of their species

The fertility of female animals is virtually consistent. But in the human species, the way of thinking, character, passions, fantasies, caprices, the idea of preserving one's beauty, the encumbrance of pregnancy, that of a too numerous family, disturb propagation in a thousand ways.


Chapter 2　On marriages

The natural obligation of the father to nourish his children has established marriage, which declares the one who should fulfill this obligation. The peoples of whom Pomponius Mela speaks fixed it by resemblance alone.

Among well-policed peoples, the father is the one whom the laws in the ceremony of marriage declare to be such because they find it him the person they seek.

Among animals this obligation is such that the mother can usually meet it. The obligation is much broader among men: their children partake of reason, but it comes to them by degrees; it is not enough to nourish them, they must also be guided; even when they can sustain their lives, they cannot govern themselves.

Illicit unions contribute little to the propagation of the species. In them the father, whose natural obligation is to nourish and raise the children, is not fixed, and the mother, on whom the obligation falls, meets thousands of obstacles: in shame, in remorse, in the constraints her sex imposes, in the rigor of the laws, and she generally acks means of sup-l port.

Women who have submitted to public prostitution cannot have the comforts required to raise their children. Even the care required for the education of their children is incompatible with their condition, and they are so corrupt that the law cannot trust them.


第十六章　法律和人口的关系


第一节　人和动物的种类繁殖

……

雌性动物的生殖能力几乎是固定不变的。但是就人类而言，思维方式、性格、情感、幻想、各种变化、保持体形的意识、妊娠带来的麻烦、家庭人口太多等诸多因素，都会对人类的繁衍生殖造成各种不同的影响。


第二节　婚姻

父亲养育子女的天然义务，决定了婚姻制度的必然产生。婚姻制度也宣告父亲应该承担这一义务。旁波尼乌斯·梅腊所记述的那些民族则只是根据相貌来辨认父亲。

文明高度发达的民族中，父亲就是法律通过结婚的仪式宣告为养育子女的人，因为法律发现父亲正是它所寻找的人。

在动物中，通常母亲就能担当起养育后代的责任。但是对于人类来说，这个义务的含义甚广。人类的子女是有理性的，但是他们的理性却是逐渐成长的；不但要养育子女，而且还要教育子女；即使他们已经能够生存下去，他们还是不能有效地约束自己。

不符合道德观念的结合对人类的繁衍没有什么好处。由于无法确定负有养育子女天然义务的父亲，这个义务就不得不落在母亲的身上。然而羞愧、悔恨自责、女性遭受的束缚和法律的冷漠，却给母亲养育子女带来无数的困难，更何况母亲往往还缺乏生活来源。

以卖淫为生的娼妓是不具备养育子女的条件的。她们的身份地位与子女的教育是格格不入的；而且她们非常腐化堕落，也不可能得到法律的信任。

It follows from all of this that public continence is joined naturally to the propagation of the species.


Chapter 3　On families

It is accepted almost everywhere that the wife passes into the family of the husband. The contrary is established without any difficulty in Formosa, where the husband goes to form the wife's family.

Independently of its first, motives, this law which fixes the family in a succession of persons of the same sex contributes much to the propagation of the human species. The family is a sort of property; a man who has children of the sex that does not perpetuate it is never content until he ha s thos e of the s ex tha t does.

Names, which give men the idea of a thing that seemingly should not perish, are very appropriate for inspiring in each family the desire to extend its duration. Among some peoples, names distinguish families; among others, they distinguish only persons, which is not as good.


Chapter 4　On various orders of legitimate wives

Sometimes laws and religion have established many sorts of civil unions, for example among the Mohammedans, where there are several orders of wives whose children are recognized by their birth in a household, by civil contracts, or even by the slavery of the mother and their subsequent recognition by the father.

It would be contrary to reason for the law to stigmatize in the children what it has approved in the father; therefore, all these children should inherit, unless some particular reason opposes it, as in Japan, where only the children of a wife given by the emperor may inherit. Policy requires that the goods the emperor gives not be excessively divided because they include a service, as did our fiefs in former times.

There are countries in which a legitimate wife enjoys within the household nearly the same honors that the single wife has in our climate; there the children of concubines are taken to belong to the first wife: it is established thus in China. Filial respect, the ceremony of strict mourning, are due not to the natural mother, but to the mother given by the law.

With the help of such a fiction, there are no longer bastard children, and in the countries where this fiction has no place, one surely sees that the law that makes legitimate the children of concubines is a forced law, for the largest part of the nation would be stigmatized

由此可以推断，保持贞节与人类的繁衍有着自然的联系。


第三节　家庭

妻子到丈夫家中共同组建家庭，这几乎是世界各地的通例。但是台湾的习惯正好与之相反，婚后丈夫入赘到妻子家中组建家庭，他们并不认为这有什么不妥。

由同一性别的人来延续家庭的这一制度，也许不是婚姻家庭的最初动机，但是对于人类的繁衍起了很大的作用。家庭是一种财产，一个人如果因为他子女的性别原因而不能使自己的家族繁衍下去的话，他是不会善罢甘休的，传宗接代之事一定是要解决的。

人们意识到姓氏仿佛是一种不应该灭绝的东西，姓氏最能激发人们的愿望，使每个家族都永久地繁衍下去。在有些民族，姓氏使某些家族与众不同；但对有些民族来说，姓氏仅仅使个人荣耀显赫——这当然不如前者那样有利于人类的发展。


第四节　不同等级的合法妻子

有时候法律和宗教会建立起多种不同的结合。伊斯兰教教徒的婚姻就是如此。他们的妻子有不同的等级；所生子女的身份也会因此有所不同。子女的身份要根据是在家中出生，是因民事契约约定，还是因母亲的奴隶地位或父亲事后的认可来加以确定。

如果认可父亲的行为而使子女受到羞辱的话，那是违背常理的。所以所有的子女，除非有特殊的情况，都应该有继承父亲财产的权利。例如在日本，只有皇帝所赐的妻子所生的子女拥有继承权。日本的政策要求，皇帝所赐的产业是不应该过多地被分割的，因为这些产业本身，就像欧洲古时的封地一样，是和一定义务相关的。

在有些国家，结发妻子在家中的地位几乎和欧洲的一夫一妻婚姻制度下的妻子享有的地位相差无几。在这些国家里，偏房所生的子女都被看做是正房的子女。中国的制度就是这样，孝敬之礼和严格的丧事礼仪不适用于生母，而适用于法定的母亲。

根据这样一个假定，这些孩子就无所谓私生子了。如果没有这么一种假定，人们可以清楚地看到，假如用法律强行使非婚生子女合法化的话，显然是不适宜的，因为这项法律会使大多数国民受到伤害。在这些国家里，也同样不存在通奸所生子

by the law. Nor is there a question in these countries of children born of adultery. The separation of women, the enclosure, the eunuchs, the locks, render the thing so difficult that the law judges it impossible; besides. the same sword would exterminate the mother and the child.


Chapter 5　On bastards in various governments

Therefore, one finds scarcely any bastards in the countries where polygamy is permitted; these are found in those where the law establishes a single wife. Concubinage has had to be stigmatized in these countries; therefore the children born of it have had also to be stigmatized.

In republics, where it is necessary for mores to be pure, bastards should be still more odious than they are in monarchies.

In Rome, the provisions made against them were perhaps too harsh; but, as the ancient institutions made it necessary for all citizens to marry, and moreover, as marriages were softened by permission to repudiate or to divorce, only a very great corruption of mores could have brought about concubinage.

It must be remarked that, because of the esteem accorded citizenship in democracies, where it carried with it sovereign power, laws were often made about the position of bastards that had less relation to the thing itself and to the honesty of marriage than to the particular constitution of the republic. Thus the people sometimes accepted bastards as citizens in order to increase their power against the important men. Thus in Athens the people subtracted the bastards from the number of citizens in order to have a greater portion of the grain sent them by the king of Egypt. Finally, Aristotle teaches us that in many towns, where there were not enough of them, bastards inherited, and when there were enough of them, they did not inherit.


Chapter 6　On the fathers' consent to marriage

The consent of fathers is founded on their power, that is, on their right of property; it is also founded on their love, on their reason, and on the uncertainty of the reason of their children, whose age keeps them in a state of ignorance and whose passions keep them in a state of drunkenness.

In the small republics or in the singular institutions of which we have spoken, there can be laws assigning magistrates to inspect marriages between the children of citizens, a thing

女的问题。那里妇女受到隔离，幽闭深闺，又有太监和门锁，这种事情根本就很难发生，所以法律认定这种事情不会发生。倘若真有这种事情发生了，法律也会将母、子两人同时处以极刑。


第五节　不同政体下的私生子

因此，在允许一夫多妻的国家里，人们看不到私生子的问题。只是在一夫一妻制的国家里，人们才意识到了私生子的存在。在这些国家里，人们鄙视姘居，也就必然鄙视姘居所生的子女。

共和国需要纯洁的风俗，所以共和国里的私生子要比君主国里的私生子更加令人厌恶。

罗马所制定的排斥私生子的法规也许是过于苛刻了。但是，由于古代的法制要求所有公民必须结婚，而且允许离婚、休妻，婚姻的约束就淡化了许多，所以只有风俗败坏不堪的情况下，才会发生姘居的事情。

应当指出，在民主国家里，公民的身份是极其重要的，本身就拥有至高无上的权利。民主制度下的法律在涉及私生子地位问题时更多地关注共和国特殊的宪法，很少涉及私生子女这种事情本身以及婚姻的严肃性问题。正是由于这个缘故，人民有时候就接受私生子为公民，以壮大自己的力量去反抗达官显贵；也正是由于这个缘故，雅典人不接纳私生子为公民，目的在于减少公民的数目，以便使每个公民能多分一些埃及王贡奉给他们的小麦。因此，亚里士多德告诉我们，在一些城市里，当公民人数不足时，私生子享有继承权；而在公民人数较多时，私生子就没有继承权。


第六节　父亲对于婚姻的许可权

父亲对于子女婚姻的许可权是以其权力，即父亲的所有权为依据的。父亲的许可权的存在还有其他依据，如父亲的关爱、父亲的理性以及子女缺乏理智。——年轻使子女蒙昧无知，情欲使子女心醉神迷。

在一些小的共和国里，或者在我们提到的执行奇特制度的地方，法律可能规定由官吏对公民子女的婚姻进行监督，尽管父亲自然拥有这种监督的权力。在这些地

nature had already assigned to fathers. The love of the public good can be such that it equals or surpasses any other love. This is why Plato wanted magistrates to regulate marriages; this is why the Lacedaemonian magistrates directed them.

But in ordinary institutions, it is for the fathers to marry their children; their prudence in this regard will always be greater than any other prudence. Nature gives fathers a desire to procure heirs for their children, which they scarcely feel for themselves; in the various degrees of primogeniture, they see themselves gradually advancing toward the future. But what would happen if harassment and avarice went to the point of usurping the authority of fathers? Let us listen to Thomas Gage on the conduct of the Spanish in the Indies.

"In order to increase the number of people who pay tribute, all Indians who are fifteen years old must marry, and the age of marriage of Indians has been ruled to be fourteen years for males and thirteen for girls. This is founded on a canon that says that craftiness can replace age.", He saw one of these enumerations made; it was a shameful thing, he said. Thus, in the action that should be the freest in the world, the Indians are still slaves.


Chapter 7　On the harshness of the government

People who have absolutely nothing, like beggars, have many children. This is because their case like that of nascent peoples; it costs nothing for the father to give his art to his children, who even at birth have the instruments of that art. These people, in a rich or superstitious country, multiply because they do not bear the burdens of the society but are themselves the burdens of society. But people who are poor only because they live under a harsh government, who regard their fields less as the foundation of their sustenance than as a pretest for harassments; these people, I say, have few children. They cannot even nourish themselves; how could they dream of sharing? They cannot take care of themselves when they are ill; how could they raise creatures who are in that continuous illness which is childhood?

It is ease of speaking and inability to examine that have caused it to be said that the poorer the subjects, the larger their families; that the more one is burdened with imposts, the more one puts oneself in a position to pay them: two sophisms that have always ruined and will forever ruin monarchies.

The harshness of the government can go as far as destroying natural feelings by natural feelings themselves; did not the women in America make themselves miscarry in order for their children not to have such cruel masters?

方，对公共利益的维护可能等同甚至超越对其他一切的关注。因此柏拉图要求官吏规范婚姻关系，拉栖代孟的官吏就是这样做的。

但是在一般的制度下，子女的婚姻是由父亲做主的；在婚姻问题上，没有他人能比父亲考虑得更为周全。父亲自然希望子孙满堂，而这几乎不是为了他自己的欢乐。在其各代子孙的身上，父亲感到自己在不知不觉间走向未来。但是，如果欺凌和贪婪竟发展到逾越父亲的威权，那将是什么情景呢？让我们听一听多马·盖智对于西班牙人在西印度群岛的行为所做的描述吧！

“为了增加纳税人的数量，凡年满十五岁的印第安人必须结婚；他们甚至于规定印第安人的结婚年龄为男十四岁、女十三岁。他们用一条所谓‘心灵的机敏可以补偿年龄的不足’的教规作为制定强迫印第安人早婚规定的依据。”

盖智看到了一次人口调查的报告。他说，“这真是一种耻辱。”因为在人类最应该享有自由的行为上，印第安人却仍然遭受着奴役。


第七节　政府的暴虐

极端贫穷的人，例如乞丐，往往子女众多。这种情况就如同新生的民族，父亲并不需要花费什么就可以把自己的技艺传给子女，其子女甚至一出生就拥有学习这种技艺的工具。这种人在富裕或迷信的国家里会不断地繁衍生息，因为他们对社会不承担什么责任，而他们自己却是社会的负担。但是不少人仅仅是因为处在暴政之下才愈显贫穷的；暴虐的政府不把田地看做是人们赖以生存的根底，而是当成欺凌百姓的借口。我要指出的是，这一类穷人生育的子女不会太多，因为他们自己都没有粮食可吃，又怎么能够分出一部分来养育子女呢？他们自己生了病都无法医治，又怎能去养育一些孩提时代会不断生病的子女呢？

有些人只有嘴上的功夫，但缺乏实际分析问题的能力。他们说，国民越是贫穷，人丁便越是兴旺。他们还说，赋税越重，人们越会勤奋工作，以便有能力缴纳赋税。这两种荒谬的说法曾经使不少君主国毁灭，还将使更多的君主国惨遭灭顶之灾。

暴政的欺凌可以发展到用天然的情感破坏天然的情感。美洲的妇女不就是为了使自己的子女不再有像她们自己的主人那样残酷的主人而曾经堕胎吗？


Chapter 8　On the products of the land that require more or fewer men

The countries that are in pasture are little populated because few people find occupation there; lands in grain occupy more men, and vineyards infinitely more.

In England, there have often been complaints that the increase in pasturelands has led to a decrease in inhabitants, and it is observed in France that the great quantity of its vineyards is one of the great causes for the multitude of men.

Countries with coal mines to supply material, for fuel have an advantage over the others since they do not have to have any forests and all the lands can be ultivated.

In places where rice is grown there must be many projects to control the water; therefore many of their people can be occupied. Furthermore, less land is needed there to provide the sustenance of a family than in those countries that produce other grains; finally, the land that elsewhere is used for feeding animals serves immediately there for the sustenance of men; the work that animals do elsewhere is done there by men; and the cultivation of the land becomes for men an immense manufactory.


Chapter 9　On the number of inhabitants in relation to the arts

When there is an agrarian law and the lands are equally divided, the country can be heavily populated although there are few arts, because each citizen finds that working his land provides him precisely enough to feed himself and because all the citizens together consume all the fruit of the country; it was thus in some ancient republics.

But in our states today, the land is unequally distributed; it produces more fruit than those who cultivate it can consume; and if one neglects the arts and attaches oneself only to agriculture, the country cannot be populated. As those who cultivate or supervise cultivation have fruit remaining, nothing commits them to work the following year; the fruit would not be consumed by idle people, for idle people would not have the wherewithal to buy them. Therefore, the arts must be established in order for the fruit to be consumed by plowmen and artisans. In a word, these states need many people to grow more than is necessary for themselves; for that, they must be given the desire to have the superfluous, but only artisans can give that.

Those machines whose purpose is to simplify the craft are not always useful. If a work is at a medium price, suitable to both the one who purchases it and the other worker who makes it, machines that would simplify its manufacture, that is, that would decrease the


第八节　土地生产所需人力的多寡

游牧地区人烟稀少，主要原因是那里只有很少的人能找到事情做；农田里需要较多的人劳动；葡萄园里需要的人就更多了。

在英国，人们常常抱怨说，牧场的增加引起了人口的减少。而在法国 ，人们则注意到，大量的葡萄园是人口稠密的主要原因之一。

一个有煤矿供给充足燃料的国家，比其他国家要优越一些；其原因在于，这样的国家可以不需要森林，所有土地都可以用于耕种。

在生产稻米的地区，合理地利用好水利资源需要修建大量的工程；因此许多的劳动力得到了安置。不但如此，与那些耕种其他谷物的地方相比，较少的土地就能够维持一个家庭的生活。最后，在其他地方用来饲养牲畜的土地，在那里却直接用来为人们提供衣食保障；在别的地方由牲畜去做的活，在那里则由人力来做。通过人们的努力，土地便成为了人们赖以生存的大工厂。


第九节　人口与工艺的关系

有土地法并实行均田制的国家，即使没有什么工艺技术，国家的人口也会很多，因为公民们都能从所耕种的土地上获得他们所需要的一切食物，全体公民在共同消费土地上的全部产出。许多古代的共和国就是这样。

但是在我们今天的各个国家里，土地的数量是不均等的；土地的出产大于耕种者的消费量；如果忽略工艺技术，只是重视农业的话，国家的人口就不会增多。自己耕种土地或者雇人耕种土地的人，既然已经有剩余的产品，那就没有什么可以约束他们来年继续耕种土地了。另外，游手好闲的人不可能完全消费掉这些产品，因为他们无力购买。因此就应该发展工艺生产，土地的出产就可由农民和手工业者共同消费。总而言之，今天的国家需要人们多劳动，生产出超过消费需要的产品。要做到这一点，就应该使人们产生超越生活必须消费品的消费欲望。只有手工业者能够满足人们的这种欲望。

作为简化工艺生产的机器，并非总是对人们有益处的。如果一件工艺品价格比较适中，购买的人和制作的人双方都感到满意，然而机器却把其制作过程简化了，也就削减了工人的数目。这样看来机器就是有害的。要不是到处都已建造了水力磨

number of workers, would be pernicious; and if water-mills were not established everywhere, I would not believe them to be as useful as is said because they have put an infinity of hands to rest, they have deprived many people of the use of water, and they have made many lands lose their fertility.


Chapter 10　On the views of the legislator concerning the propagation of the species

Regulations concerning the number of inhabitants depend greatly on circumstances. There are countries where nature has done everything; the legislator, therefore, has nothing to do. What good is it for the laws to encourage propagation when the fertility of the climate gives,enough people? Sometimes the climate is more favorable than the terrain; the people multiply and famines destroy them: this is the situation in China; thus a father there sells his daughters and exposes his children. The same causes bring about the same effects in Tonkin
[1]

 , and one must not, like the Arab travelers who appear in Renaudot's account, seek to explain it by the opinion on metempsychosis.

For the same reasons, the religion of the island of Formosa does not permit women to have children before they are thirty-five years old; before this age, the priestess crushes their womb and makes them miscarry.


Chapter 11　On Greece and the number of its inhabitants

This effect, which depends on physical causes in certain eastern countries, was produced in Greece by the nature of the government. The Greek were a great nation made up of towns, each having its government and its laws. They conquered no more than the towns of Switzerland, Holland, and Germany, do today; in each republic, the legislator had had for his purposes the happiness of the citizens at home and a power abroad that was not inferior to that of the neighboring towns. With a small territory and a great felicity, it was easy for the number of citizens to increase and become a burden; thus, they constantly made colonies; they were mercenaries like the Swiss of today; nothing was neglected that could prevent the excessive multiplication of children.

There were among them republics whose constitution was singular. Subject peoples were obliged to supply sustenance to the citizens: the Lacedaemonians were fed by the Hel-

房的话，我不相信它们会像人们所说的那样有益，因为这些水力磨房的出现使得许多劳动力闲置，剥夺了许多人对水力资源的利用权力，而且使许多土地变得贫瘠。


第十节　从立法者的角度看人口的繁衍

关于人口数量法律法规的制订，主要取决于具体的情况。在有些国家，大自然已经把什么都做好了，就无需立法者再做什么。如果气候已经使人丁兴旺起来，还需要用法律的手段鼓励人口增长吗？就人口繁衍来说，有时候气候条件比土壤更有利于人口增长；不过人口增加了，而饥荒却又使人口减少了。中国的情况就是这样。在这样的地方，父亲出卖女儿、遗弃婴孩。在越南东京，同样的情况也引发了类似的结果。我们不必像烈诺记述的那些阿拉伯旅行家们那样探究原因，他们认为人们之所以卖儿鬻女、抛弃婴孩是因为那里的人们信仰生死轮回之说。

由于同样的原因，中国台湾岛的宗教不允许妇女在三十五岁以前生儿育女。如果在三十五岁以前怀孕，则由巫婆强行以压迫腹部的手段使她们堕胎。


第十一节　希腊及其人口

东方国家人口的状况往往受自然因素的影响，而希腊的人口状况则是由政体的性质造成的。希腊人民是一个伟大的民族。希腊由许多城市组成，每个城市都有自己的政府和法律。他们像今天的瑞士、荷兰和德国的城市那样四处征服。共和国立法者所追求的目标是，对内使其公民生活幸福，对外使其国力显扬，决不能比邻国逊色。由于其疆域不大，人民又能安居乐业，国民数量极易增长，甚至成为国家的负担。所以他们不断地向外开拓殖民，并像今天的瑞士人一样充当雇佣军为他国征战。他们没有忽略过任何可以抑制人口增长过快的手段和做法。

希腊有些共和国的宪法是非常奇特的。他们强迫被征服的民族供养希腊的国民。伊洛特人要供养拉栖代孟人，珀里埃人要供养克里特人，珀内斯特人必须供养特萨

ots; the Cretans by the Periokoi; the Thessalians by the Penestai. There had to be only a certain number of free men there so that the slaves would be in a position of furnish their sustenance. We say today that the number of regular troops must be limited; Lacedaemonia was an army kept up by peasants; therefore, this army had to be limited; if not, the free men who had all the advantages of the society would have multiplied without number, and the plowmen would have been overwhelmed.

The Greek political men were thus particularly attached to regulating the number of citizens. Plato fixes it at five thousand forty, and he wants propagation to be checked or encouraged according to need, by honors, by shame, and by the warnings of the old men; he even wants the number of marriage to be regulated in such a way that the people replace themselves without overburdening the republic.

If the law of the country, say Aristotle, prohibits the exposing of infants, the number of children each man is to beget has to be limited. To someone who has more children than the number specified by the law, he counsels causing the woman to miscarry before the fetus has life.

The vile means employed by the Cretans to prevent having too many children is reported by Aristotle, and I have felt modesty frightened when I wanted to report it.

There are places, Aristotle goes on to say, where the law makes citizens of foreigners, bastards, or those who are born of a citizen mother, but as soon as they have enough people they no longer do it. The　savages of Canada bur n, but when they have empty huts to give, they recognize their prisoners as a part of their nation.

Sir William Petty has assumed in his calculations that a man in England is worth what he would sold for in Algiers. This can be good only England: there are countries in which a man is worth nothing; there are some in which he is worth less than nothing.


Chapter 12　Depopulation of the universe

All these small republics were swallowed up by a great one, and the universe was gradually seen to lose population; one has only to look at Italy and Greece before and after the Rom a n victories.

"I shall be asked," says Livy, " where the Volscians were able to find enough solidiers to wage war after having been vanquished so often. There had to have been an infinity of people in these regions, which today would be uninhabited except for some soldiers and Rom a n s lave s. "

利亚人。所以自由人的数量只能限制在一定范围之内，奴隶才供养得起他们。今天我们主张限制常备军的数量，而拉栖代孟就是一支由农民养活的军队，因此其人数就应该受到限制。不然的话，享受社会一切好处的自由人就会无限制地繁衍，最终必然使农民不堪重负。

因此，希腊的政治人士特别注意调节公民的数量。柏拉图把一国公民的数额限定为五千零四十人。他要人们按照需要，通过表彰或羞辱、通过老者训诫等方法，控制或鼓励生育。他甚至要控制结婚的人数，使人们自然地更替，以减轻共和国的负担。

亚里士多德说，如果国法禁止弃婴，就应该限制人们生育的数量。如果一个人的子女超过了法律所规定的限额，他建议在胎儿获得生命之前就给妇女堕胎。

亚里士多德曾记述了克里特人为防止子女过多所采取的邪恶手段；我本想转述这些描述，但我感到我的廉耻之心在颤抖。

亚里士多德还说，在有些地方，法律认定外国人、私生子以及母方为本国公民的人为公民；但是当人口已经达到饱和状态时，就不再这样做了。加拿大的野蛮人一般会烧死俘虏，但是如果有空闲的窝棚可以给俘虏居住的话，他们就接纳这些俘虏成为本民族的人。

贝蒂爵士根据自己的计算，认为在英国一个人所值的价格与阿尔及耳卖一个人的价格相同。这只有在英国才有可能真是如此，因为有些国家，人本身一文不值；在有些国家，人的价值甚至是负数。


第十二节　世界人口的减少

如果所有小共和国都被一个大国吞噬了，人们就会看到，世界的人口在不知不觉间减少了。我们只要研究一下罗马胜利前后的意大利和希腊的情况，一切就都清楚了。

狄特·李维说：“人们会问我，吃了那么多败仗的沃尔西人，从哪里找人来补充战争的兵源呢？这些地区，一定人丁极为兴旺；其实在今天，要不是还居住着几个罗马士兵和奴隶的话，这些地区早已是一片荒漠了。”

" The oracles have ceased, " says Plutarch , " because the places where they spoke have been destroyed; in Greece today, one would find scarcely three thousand soldiers. "

"I shall not describe , " says Strabo, "Epirus and the neighboring places, because these countries are entirely uninhabited. This depopulation, which began long ago, continues every day, so that Roman soldiers camp in abandoned houses. " He finds the cause of this in Polybius, who says that Aemilius Paullus destroyed seventy towns in Epirus after his victory and returned home with a hundred and fifty thousand slaves.


Chapter 13　On Roman laws concerning the propagation of the species

The old laws of Rome sought to induce the citizen to marry. The senate and the people often made regulations about this, as Augustus says in the speech reported by Dio.

Dionysius of Halicarnassus cannot believe that after the death of three hundred and five Fabians wiped out by the Velians, there remained of this family but a single child, because the old law that order each citizen to marry and raise all his children was still in force.

Independently of the laws, the censors kept an eye on marriage, and according to the needs of the republic, they engaged people to it both by shame and by penalties.

The mores, which had begun to be corrupted, contributed much to the citizens' distaste for marriage, which is only trouble for those who are no longer sensitive to the pleasures of innocence. This is the spirit of the speech that Metelus Numidicus made to the people during his censorship. "If it were possible not to have wives, we.would be delivered from this evil, but as nature has established that one can scarcely live happily with them, or continue to exist without them, there must be more regard for our preservation than for fleeting s atisfactions."

The corruption of mores destroyed the censorship, itself established to destroy the corruption of mores; but when this corruption becomes general, censorship no longer has force.

Civil discords, triumvirates, and proscriptions weakened Rome more than any war that it had yet waged; few citizens remained, and most of them were not married. In order to remedy this last ill, Caesar and Augustus reestablished the censorship and even wanted to be censors. They made various regulations: Caesar rewarded those who had many children; he forbade women under forty-five and who had neither husbands nor children to wear precious stones or to use litters, an excellent method of attacking celibacy through vanity. The laws of Augustus were more pressing; he imposed new penalties on those who were not married and increas ed the rewa rds for thos e who were a nd for those who ha d children. Ta citus ca lls them

普卢塔克说：“神谕已经没有了，因为宣布神谕的地方已经被毁坏不；今天在希腊几乎难以招募到三千名士兵。”

斯特拉波说：“我将不描述伊庇鲁斯及其邻近地区了，因为这些地方已完全成为荒野了。这种早已开始的人口减少的情况，现在天天都在加剧；正因为如此，罗马的军队才能在人们遗弃的住宅里安营扎寨。”斯特拉波在波利比乌斯的著述里还找到了造成这种后果的原因。波利比乌斯说，保罗·爱米利乌斯在胜利之后，毁掉了伊庇鲁斯七十座城市，并掠走了十五万名奴隶。


第十三节　罗马人有关人口繁衍的法律

罗马古代的法律竭力诱导公民结婚。元老院和人民经常制定有关这方面的规章制度；在狄欧的著作所载奥古斯都的演说里就谈到了这一点。

狄欧尼西乌斯·哈利卡拿斯无法相信，在维埃人消灭了三百零五个发比人以后，仅给发比人留下了一个幼童；因为要求每个公民结婚生育的古法，当时仍然有效。

在法律之外，监察官对人们的婚姻进行监督，并按照共和国的需要，通过羞辱与刑罚的手段，迫使人们结婚。

风俗开始败坏了，这是公民讨厌结婚的主要原因。对那些已经无法感受到纯洁欢乐的人们，婚姻只是一种痛苦而已。梅蒂露斯·努米狄库斯在担任监察官期间向人民所作的那篇演说就反映了当时的这种情况。他说：“如果我们可以不用娶妻的话，我们就可以免遭这种痛苦；但是，既然大自然已经规定，我们不能和她们快乐地生活在一起，但离开了她们又无法生存下去，那么我们就应当多想一想传宗接代的问题，少关心那些暂时的快乐。”

监察制度的建立原来是为了防止风俗的败坏，但是风俗的败坏却消灭了监察制度；因为风俗普遍腐败以后，监察制度也就失去了效力。

民事纠纷、三头政治的矛盾以及流放制度对罗马的削弱，超过了罗马所进行的历次战争。罗马的公民已经所剩无几，而且大多没有结婚。为弥补这一缺陷，恺撒和奥古斯都重建了监察制度，他们甚至亲自担任监察官。他们制定了种种法规。恺撒对生育子女多的人进行奖赏，他禁止四十五岁以下无丈夫、无子女的妇女佩戴宝石、乘坐轿车。这是利用虚荣心打击独身主义的绝妙办法。奥古斯都的法律更为激进。他对不结婚的人处以新的刑罚，并提高了给已婚和有子女之人的奖赏。塔西佗

the Julian laws; it is likely that the old regulations made by the senate, the people, and the cens ors were reca s t into them.

The Augustan law met with a thousand obstacles, and thirty-four years after it had been made, the Roman knights asked him to revoke it. He had those who were married put on one side and those who were not, on the other; these last appeared in greater number, which astonished and confused the citizens. Augustus, with the gravity of the censors of old, spoke to them thus:

While diseases and wars take so many citizens from us, what will become of the town if marriages are no longer contracted? The city does not　consist in houses, porticoes, public squares; it is men who make the city. You will not see men emerge from the earth to take care of your business, as in legend. It is not to live alone that you remain celibate; each one of you has companions at his table and in his bed, and you seek only peace for your profligacy. Will you cite the example of the Vestal Virgins? If you were not observe the laws of modesty, you would have, therefore, to be punished as they are. You are equally bad citizens whether everyone imitates your example or no one follows it. My only purpose is the perpetuation of the republic. I have increased the penalties for those who have not obeyed, and, with regards to rewards, they are such that I do not know whether virtue has ever had greater ones; if lesser ones lead a thousand people to risk their lives, would not these of mine get you to promise to take a wife and nourish children?

He gave this law, which he named Julia, for himself, and Papis Popaea, for those who were consuls for a part of that year. The size of the ill appeared even in their election: Dio tells us that they were not married and that they had no children.

The Augustan law promptly became a code of laws and a systematic body of all the regulations that could be made on this subject. The Julian laws were recast into them and were given more force; they have so many aspects, they influence so many things, that they form the finest part of the Roman civil laws.

Scattered bits of them are to be found in the precious fragments of Upian, in the laws of the Digest drawn from the authors who have written on the Papian laws, in the historians and other authors who have cited them, in the Thedosian code, in the fathers who censored them, doubtless with a commendable zeal for things of the next life, but with very little knowledge of the business of this one.

These laws had several articles, of which thirty-five are known. But, proceeding to my subject as directly as possible, I shall begin with the article that Aulus Gellius tells us was

称这些法律为《朱利安法》。很可能，这是古时元老院、人民和监察官们所制定法规的总汇。

奥古斯都的法律在实施过程中也遇到了重重的障碍；在该法制定的三十四年后，罗马的骑士们要求废黜该法。他让已经结婚的人和没结婚的人分开列队，结果没结婚的人占大多数；这使国民感到震惊，愕然不知所措。奥古斯都以古时监察官们的严厉语气，告诉国民说：

“疾病和战争夺去了我们那么多公民，如果人们都不结婚的话，这个城市将会变成什么样子呢？城市并不是由房屋、廊楼和广场组成的，必须有了居民才算是城市。不可能有人从地下钻出来，替你们管理事务。那只是神话故事中的情景。你们坚持独身，并不是为了过孤独的生活。你们每一个人都有伴侣，陪你们吃饭，陪你们睡觉，你们只是企图放荡而安逸地生活下去。在这里，你们是不是要效法维丝塔的童贞女呢？那么，如果你们不守贞节的话，你们也应该和她们一样，受到同样的惩罚。不论是有人以你们为榜样，或是没有人学你们的样子，你们都不是好公民。我唯一的目的，就是要共和国永世长存。我加大了对那些不服从法律的人的惩罚。至于所给奖赏，我不知道还有谁因为什么品德曾经接受过比这更多的奖赏。我知道比这少得多的奖赏已足以使成千上万的人舍弃他们的性命，难道这些奖赏还不足以使你们娶妻生子吗？

奥古斯都用自己的姓氏“朱利安”与那年执政几个月的执政官的姓氏“巴比亚”和“博白亚”给这些法律命名。上述不结婚养育子女的积弊甚至出现在他们当选的时候。狄欧告诉我们，这些人当时也都没有结婚，更没有养育子女。

奥古斯都法很快成为了一部法典，它把有关这方面的一切法规全部汇编成为有机的整体。在这部法典中，《朱利安法》被重新改编，使其法律效力倍增；它们的适用范围很广，影响面也很宽，因此成为罗马民法中最优美的部分。

这些法律的片断散见于下列文献资料之中：乌尔边宝贵的《断篇》；从各家论述巴比恩法”的著述里编选出来的《古罗马法律大全》；引用这些法律的史学家或其他作者的著作；后来废黜了这部法律的《提奥多西乌斯法典》以及指责这些法律的神父们的著作。这些神父指责这些法律是出于他们对来世的无比虔诚，但也反映了他们对当今社会现实的茫然无知。

这些法律有好些项，我们知道的就有三十五项之多。但是为了直接进入正题，我将由奥露斯·格列乌斯所说的第七项，也就是该法中规定给予荣誉和奖赏的那一

the seventh, and which concerns the honors and rewards granted by the law.

The Romans, who came for the most part from the Latin towns, which were Lacedaemonian colonies, and who had even drawn a part of their laws from these towns, had, like the Lacedaemonians, the respect for old age that gives it all honors and all precedence. When the republic lacked citizens, marriage and the number of children were granted the prerogatives that had been given to age; some were attached to marriage alone, independently of the children who could be born of it: this was called the right of husbands. Others were given to those citizens with children; greater ones to those with three children. These three things must not be confused: some of these privileges married people could always enjoy, for example, a particular seat in the theater; some they enjoyed only when the people who had children, or when those who had more than they, did not take them away.

These privileges were very extensive; the married people who had the greatest number of children were always preferred, both in the pursuit of honors and in the exercise of these same honors. The consul who had the most children took the fasces first; he had the choice of provinces; the senator who had the most children was the first inscribed in the catalog of senators; he gave his opinion first in the senate. One could attain magistracies before the required age because each child counted for one additional year. If one had three children in Rome, one was exempt from all personal charges. Free women who had three children and freed women who had four came out of that perpetual wardship in which the old Roman laws kept them.

But if there were rewards, there also were penalties. Those who were not married could receive nothing from the testaments of those who were not relatives, and those who were married but without children received only half. The Romans, according to Plutarch, married in order to be heirs, not in order to have heirs.

The benefits a husband and a wife could give to each other by testament was limited by the law. They could give each other everything if they had children by each other; if they had none, they could receive a tenth of the inheritance because of the marriage; and if they had children from another marriage, they could give each other as many tenths as they had children.

If a. husband absented himself from his wife for a cause other than the business of the republic, he could not be her heir.

The law gave a surviving husband or wife two years to remarry, and a year and a half in the case of divorce. Fathers who did not want to marry their children or give dowries to their

项谈起。

大多数罗马人来自曾经是拉栖代孟殖民地的拉丁城市。他们的部分法律甚至也是从这些城市学来的。他们和拉栖代孟人一样，尊敬老人，给予老人一切荣誉和优先待遇。当共和国缺少公民的时候，这些从前给予老人的一切特权全部给了那些结婚、养育子女的人；有一些特权只给予结婚的人，而与生育子女无关，这些特权称为夫权。有子女的人则给予另外一些特权，生了三个以上子女的人，则给予更大的特权。这三种情况是不应当混淆的。在这些特权中，有一些是已婚者经常可以享有的，例如在戏院里给结了婚的人一个特殊的座位；还有一些特权是有子女的人才能享有的，当然子女多的人才能比其他人更优先享受这些特权。

这些特权涉及的范围是很广的。不论是在追求荣誉方面，还是在享受荣誉方面，已婚且子女多的人总是得到优待。子女最多的执政官可以最先接受权杖，可以选择领地；哪位元老子女最多，他的名字就列在元老名录首位，在元老院会议上优先发言。有子女的人可以提前做官，因为有一个孩子就可以减少一年的时间限制。在罗马，如果有三个孩子，就可免除一切个人的差役。生来就自由的妇女如果有三个子女，脱离奴籍的妇女如果有四个子女，就可免受监护——这种终身的监护是古代罗马法律所强加给妇女们的束缚。

既然有奖赏，也就必然有惩罚。没有结婚的人不得从与自己没有亲属关系的人的遗嘱中接受任何财产。已婚但未养育子女的人，只可接受这种遗赠的一半。普卢塔克说，罗马人结婚是为了当继承人，而不是要生育继承人。

夫妻之间通过遗嘱给予对方的财产，是受法律限制的。如果他们生有子女的话，一方可以把全部的财产遗赠给另一方。如果他们没有养育子女，一方根据婚姻关系只能继承另一方十分之一的财产。如果他们有另一婚姻关系遗留下来的子女，那么，他们有多少子女就可以继承多少份“十分之一的财产”。

一个丈夫如果不是由于国家公务而离开了自己妻子的话，就不得做妻子的继承人。

法律规定，丧偶的人可以独居两年，离婚的人可以独居一年半，之后必须重新成婚。如果父亲不愿让子女成婚或者不愿给女儿准备嫁妆，将由官员依照法律强制

daughters were constrained to do so by magistrates.

One could not have an engagement when the marriage was to be more than two years away, and, as one could not marry a girl before twelve years of age, one could not become engaged to her before she was ten years of age. The law did not want one to be able to enjoy uselessly, and on the pretext of an engagement, the privileges of married people.

A man of sixty years was prohibited from marrying a woman of fifty. As one had given great privileges to married people, the law did not want useless marriages. For the same reason, the senatus-consult Calvisianus declared irregular the marriage of a woman of more than fifty years with a man of less than sixty so than a woman of more than fifty could not marry without incurring the penalties of these laws. Tiberius increased the severity of the Papian law, and prohibited a man of sixty from marrying a woman who was under fifty, so a man of sixty could not marry in any case without incurring the penalty, but Claudius repealed what had been done under Tiberius in this regard.

All these provisions were more in conformity with the climate of Italy than with that of the, north , where a man of sixty is still strong and women of fifty are not generally barren.

In order for one not to be uselessly limited in the choice one could make, Augustus permitted all freemen who were not senators to marry freed women. The Papian law prohibited senators from marrying women who had been freed, or who had appeared in the theater; and at the time of Ulpian freed men were prohibited from marrying women who had led a dissolute life, who had appeared in the theater, or who had been condemned by a public judgment. Some senatus-consults had to have established this. In the time of the republic, few of these sorts of laws were made, because the censors corrected in this regard the disorders that arose, or kept them from arising.

As Constantine had made a law which included in the prohibition of the Papian law not only senators but also those who had a considerable rank in the state. not to mention those who were of an inferior condition, this formed the right of that time; only freemen included in the law of Constantine were forbidden such marriages. Justinian also repealed the law of Constantine and permitted all sorts of persons to contract these marriages; it is this way that we have acquired such a sorry liberty.

It is clear that the penalties imposed on those who married contrary to the prohibition of the law were the same as the ones imposed on those who did not marry at all. These marriages gave them no civil advantages; the dowry was null and void after the death of the wife.

As Augustus had awarded to the public treasury the inheritances and legacies of those

执行。

如果两个人要两年以后才能够完婚，就不得订婚。女子要十二岁以后才可以结婚，所以她只能在十岁以后订婚。法律不允许有人白白地享受，更不允许有人假借订婚的名义享受已婚者的特权。

法律禁止六十岁的男人同五十岁的妇女结婚。法律既然把很大的特权给予已婚的人，它当然不愿意有无用的婚姻。根据同样的理由，《喀尔维先元老院法案》宣布，五十岁以上的妇女和六十岁以下的男人结婚是不适宜的。因此，一个五十岁以上的妇女就不可能结婚而不受到法律的惩罚。提贝留斯使《巴比恩法》更为严厉；该法禁止六十岁的男人和五十岁以下的妇女结婚；因此，一个六十岁的男人，不论在哪一种情形下，是不可能结婚而不受到法律惩罚的。但是格老狄乌斯废除了提贝留斯时代这一方面的做法。

所有这些法律比较适宜于意大利的气候，但不适宜于北方的气候；在北方，六十岁的男人精力仍然相当充沛，五十岁的妇女一般还可以怀孕。

为了使人们择偶不受到无意义的限制，奥古斯都准许一切不是元老的自由民同脱离奴籍的妇女结婚。《巴比恩法》禁止元老和脱离奴籍的妇女或上台演戏的优伶结婚；从乌尔边时代起，自由民就被禁止与生活放荡、上台演戏，或者经过公审并被定罪的妇女结婚。肯定是有一些元老院制定过此类的法律，然而到了共和国时代就没有必要制定此类的法律条文了，因为在这方面监察官们已经消除了已发生的纷乱，同时又防止了新的纷乱的发生。

君士坦丁制定的法律规定，不仅是元老们，有一定地位的全体国民，都要接受《巴比恩法》的拘束；至于身份低微的人，则并没有提及。这就是当时的权利。因此，除了君士坦丁的法律所规定的那些自由民之外，这类婚姻对其他的人并不禁止。查士丁尼又把君士坦丁的法律废除了，并准许社会各阶层的人缔结上述婚姻。因此，人们就获得了这种痛苦而可悲的自由。

对违反法律禁令而结婚的人所处的刑罚和对不结婚的人所处的刑罚，显然是相同的。这类违禁的婚姻不能给当事人带来任何民事上的利益，因为嫁资在妻子死后就被国家没收了。

奥古斯都把这些法律认定为无继承资格人的遗产和遗赠全部判归国库所有。所

the laws declared disqualified from making them, these laws appeared to be fiscal rather than political or civil. The distaste one already had for a seemingly oppressive burden was increased by that of seeing oneself continually prey to the avidity of the fisc. The results were that under Tiberius one was obliged to modify these laws, that Nero decreased the rewards given those who informed for the fisc, that Trajan checked their banditry, that Severus modified these laws, and that the jurists regarded them as odious and abandoned this rigor in their decisions.

Besides. the emperors weakened these laws by giving away as privileges the rights of husbands, of children, and of three children. They did more: they relieved individuals from the penalties of these laws. But it seemed that relief should not have been permitted from rules established for public utility.

It had been reasonable to grant the right of those with children to the Vestals, whom religion necessarily kept virginal; similarly one gave the privilege of married men to soldiers because they could not marry. It was the custom to exempt the emperors from the annoyance of certain civil laws: thus, Augustus was exempt from the annoyance of the law that limited the faculty of freeing, and from the one that set bounds to the faculty of making testaments. All these were only particular cases; but subsequently relief was given readily, and the rule became only an exception.

Sects of philosophy had already introduced into the empire a spirit of distance from publie business which could not have reached this point at the time of the republic, when everyone was busy with the arts of war and peace. From it came an idea of perfection attached to all that leads to a speculative life; from it came distance from the cares and encumbrance of a family. The Christian religion, succeeding philosophy, fixed, so to speak, ideas for which the former had only cleared the way.

Christianity gave its character to jurisprudence, for empire always has some relation to priesthood. This can be seen in the Theodosian code, which is but a compilation of the ordinances of the Chreistian emperors.

One of the eulogists of Constantine said to that emperor: "Your laws were made only to correct vices and to regulate mores; you have removed the artifice of the old laws which seemed to have no other view than that of setting traps for simplicity."

It is certain that Constantine's changes were based either on ideas related to the establishment of Christianity, or on ideas drawn from its perfection. From this first purpose came those laws that gave such authority to the bishops that they were the foundation of ecclesiasti-

以说，这些法律与其说是政治性或者民事性的法规，毋宁说是财政性的法规。沉重的负担已经使人们感到厌恶，而继续忍受贪得无厌的国库不断的折磨，就更增加了人们的厌恶。由于这个缘故，到了提贝留斯时代就不得不修改这些法律。尼禄减少了发给告发者的奖赏，图拉真停止了他们的掠夺，塞维路斯修改了这些法律。法学家们认为这些法律是令人憎恨的，并在他们的裁决中取消了其严酷性。

不但如此，皇帝们把夫权、子女权和三子女权这些特权赋予人们，以此来削弱这些法律的效力。他们还进一步宽免某些个人，使他们不受这些法律的惩罚。但是，为维护公共利益而设立的规章制度好像是不容许免除的。

把有子女的人所享受的特权给予维丝塔的童贞女是合理的，因为宗教有必要要求这些童贞女保持处女的贞洁；把丈夫的特权给与士兵也是合理的，因为士兵无法结婚。一般对帝王要免除某些民事法规的拘束，这是习惯的做法。因此，限制解放奴隶的权利和限制设立遗嘱的权利等两项法律对奥古斯都就没有约束力。所有这些，仅仅是例外的情况。但是后来，由于免除没有了限制，规章制度反而变成了例外。

哲学的某些流派把脱离世俗的思想带入了帝国。这种思想在共和国时代是不可能流行的，因为在那个时代人人都忙于思考战争与和平的艺术。这种思想使人们产生了追求至善至美的意识，而这种意识则使人过上一种思辨的生活。这种思想意识使人们疏远家庭，脱离家庭的羁绊和烦扰。这些哲学流派只是清除了道路，而随后而来的基督教，可以说，才确立了这种思想意识的地位。

基督教把其特性赋予了法学，因为帝国和神职人员总是密切联系在一起的。我们可以清楚地看到，《提奥多西乌斯法典》只不过是信奉基督教的皇帝们的法令的汇编而已。

一位为君士坦丁写过颂词的作者曾经告诉这个皇帝说：“陛下所制定的法律，无非是为了消除邪恶和整治风纪而已。古法除了设置圈套陷害天真质朴的人而外，似乎没有其他的用处。而陛下已经摈弃了古法的诡诈。”

君士坦丁的变革一定是受基督教创立所带来的观念或是受源于基督教的至善尽美的思想意识所影响。基督教的观念造就了那些赋予主教们权威的法律；而这些法

cal jurisdiction; from it came those laws that weakened paternal authority, by removing from the father the ownership of the children's goods. In order to spread a new religion, one must take away the extreme dependence of children, who are always less concerned with what is established.

The laws made with Christian perfection as their object were chiefly those by which he removed the penalties of the Papian laws and exempted from them both those who were not married and those who, being married, had no children.

"These laws were established," says an ecclesiastical historian," as if the multiplication of mankind could be a result of our cares, instead of seeing that this number grows larger or smaller according to the order of providence."

The principles of religion have greatly influenced the propagation of the human species; sometimes they have encouraged it, as among the Jews, the Mohammedans, the Ghebers, and the Chinese; sometimes they have run counter to it, as they did among the Romans who became Christians.

One continued to preach continence everywhere, that is, that virtue which is more perfeet, because, by its nature, it must be practiced by very few people. husband and wife could make to each other in proportion to the number of their children; Theodosius the young repealed these laws.

Constantine did not remove the decimal laws. which gave greater extent to the gifts a

Justinian declared valid all the marriages that the Papian laws had prohibited. These laws wanted one to remarry; Justinian granted advantages to those who would not remarry.

By the old laws, the natural faculty that each one has to marry and have children could not be taken away; thus, when one received a legacy on condition that one did not marry, when a patron made his freed man swear that he would not marry and that he would not have children, the Papian law annulled both this condition and this oath. Therefore, the provisos upon remaining widowed, that we have established contradict theold right and descend from the constitutions of the emperors, which were based on ideas of perfection.

There is no law containing an express repeal of the privileges and honors the pagan Romans had granted for marriages and for some number of children, but where celibacy was preeminent, marriage could no longer be honored, and as one could oblige the tax-collectors to renounce so much profit when penalties were abolished, one senses that it was easier yet to remove the rewards.

The same reason of spirituality that permitted celibacy soon imposed the necessity of

律成为教会裁判权的基础。由此而产生的法律，削弱了父权，也剥夺了父亲把子女当作自己财产的所有权。为了传播新的宗教，就必须消除子女的极端依赖性。而子女对已经存在的旧事物，总是不会那样十分关心的。

以达到基督教的至善境界为目的而制定的法律，主要是废除了《巴比恩法》的刑罚条款，使未婚的人和已婚但未生育子女的人免受法律惩罚。

一位宗教史学家说，“制定这些法律，就仿佛是，只要我们苦心操劳，就能够使人种繁衍增多；看不见人口的增加或减少其实是上帝的意志。”

宗教的原则曾经对人种的繁衍产生了极大的影响。它时而鼓励生育，比如犹太人、穆斯林、格伯尔人、中国人等民族的繁衍都受到了宗教的鼓励；它时而抑制生育，比如罗马人在信奉了基督教后生育就受到了抑制。

宗教不断地到处宣传禁欲，也就是说，宣传一种更完美的品德，因为这种品德在本质上只有少数人能够奉行。

君士坦丁没有取消“十进制”的法律，但是小提奥多西乌斯把这些法律给废除了。这些法律曾经使得夫妻之间可以按照子女数目的比例极大限度地把遗产留给对方。

查士丁尼把《巴比恩法》所禁止的一切婚姻宣布为有效的婚姻。《巴比恩法》要鳏夫寡妇再婚。但是查士丁尼却赏赐那些不再结婚的人。

按照古法，每个人结婚生育子女的自然权利都是不得剥夺的。因此，如果有人以不结婚为条件接受遗产的话，或是“保护主”要那些曾经是他奴隶但已经获得自由的人立誓永不结婚、永不生育的话，《巴比恩法》认为这种条件和这种誓言都是无效的。所以我们所制定的要寡妇不改嫁的法律是同古法相抵触的，是从皇帝时代的法规演变过来的；而这些法律条款则是以“至善尽美”的思想观念为基础的。

并没有一条法律明文废止不信奉宗教的罗马人享有结婚和养育子女的特权与殊荣。但是人们既然已经开始崇尚独身生活，那就不能再继续给婚姻任何殊荣了；而且，人们既然能够通过取消对不结婚或结婚不生育的人的处罚而迫使税吏放弃那么多利益；那么取消给予婚姻的奖励就不是一件难办的事了。

修行的理由使得独身生活得到了人们的认可。但是没过多久，同样的理由却迫

that celibacy. God forbid that I should speak here against the celibacy that religion has adopted, but who could be silent about the one formed by libertinage, the one where the two sexes corrupting one another even by natural feelings themselves, flee a union that should make them better in order to live in one that makes them ever worse?

It is a rule drawn from nature that the more decreases the number of marriages that can be made, the more one corrupts those that are made; the fewer married people there are, the less fidelity there is in marriages, just as when there are more robbers, there are more robberies.


Chapter 14　On the exposure of children

The first Romans had a quite good police concerning the exposure of children. Romulus, says Dionysius of Halicarnassus, imposed on all citizens the necessity of raising all male children and the oldest daughter. If the children were deformed and monstrous, he permitted them to be exposed, after they had been shown to five of the closest neighbors.

Romulus did not permit killing any child under three years; in that way he reconciled the law which gave fathers the right of life and death over their children and the one that prohibited their being exposed.

One also finds in Dionysius of Halicarnassus that the law which ordered citizens to marry and raise all their children was in force in Roman year 277 [477 B. C. ] ; one sees that usage had restrained the law of Romulus that permitted exposing younger daughters.

We know what the Law of Twelve Tables of Roman year 301 [453 B. C. ] enacted about exposing children only from a passage in Cicero, who, while speaking of the tribunate of the people, says that it was suffocated immediately after its birth like the monstrous child in the Law of Twelve Tables; therefore, children who were not monstrous were kept, and the Law of Twelve Tables changed nothing of the former institutions.

" The Germans," says Tacitus, " do not expose their children, and good mores have more force among them than have good laws elsewhere. " Therefore, among the Romans there were laws against this practice, and they were no longer followed. No Roman law can be found that permits exposing children; it was doubtless an abuse introduced in later times when luxury took away comfort, when wealth that was shared-was called poverty, when a father believed he had lost what he gave to his family, and when he made a distinction between this family and his property.

使独身生活成为一种必要的制度。但愿上帝不会因为我在这里发表言论反对宗教所认可的独身制度而感到不悦。但是对于由放荡淫邪产生的所谓的独身生活，谁又能保持缄默不语呢？在这种所谓的独身生活中，两性甚至用他们的天然情感来互相腐化。他们抛弃一种能使他们更为幸福的结合，而去追求一种使他们不断堕落的生活。

由此我们得出这样一条自然的规律：缔结的婚姻越少，结婚的人就越腐败；结婚的人越少，对婚姻就越不忠实。这就好像小偷越多，偷窃案件也就越多一样。


第十四节　遗弃子女

初期罗马人对于遗弃子女所采用的政策是相当好的。据狄欧尼西乌斯·哈利卡拿斯记载，罗慕露斯规定每一个公民都必须抚养所有的男孩和长女。如果婴儿身体残废、奇形怪状的话，必须经邻近的五位邻人验证之后，才可以遗弃。

罗慕露斯严禁杀死任何未满三岁的儿童。以这样的方式，他调和了父亲拥有对子女生杀大权的法律和禁止遗弃子女的法律条款之间的矛盾。

在狄欧尼西乌斯·哈利卡拿斯的著作中，人们还发现，规定公民必须结婚并养育子女的法律在罗马277年（公元前477年）还一直有效；可见习惯曾经约束了罗慕露斯准许遗弃次女的法律。

我们仅仅从西塞罗的一段记述中得知罗马301年（公元前453年）制定的《十二铜表法》中有关于遗弃子女的规定。西塞罗在谈到护民官的职务时说，婴儿出生时如果像《十二铜表法》所说那样奇形怪状的话，就立即使他窒息而死，可见形体正常的婴儿是要加以保护的，《十二铜表法》对先前的法律制度并没有做出任何变更。

塔西佗说：“日耳曼人从来不遗弃子女；那里良好的风俗，比其他地方好的法律还要管用。”因此，罗马人确实有过反对这种习惯的法律，但是人们后来没有执行这些法律。我们看不到罗马有任何准许遗弃子女的法律。遗弃子女无疑是共和国末期才传入的一种恶习，那时，奢华已经取代了安逸，人们认为把财富分给子女就意味着贫穷，父亲认为给予子女就等于丢失，而且子女和家庭财产也已经有了一定的区别。


Chapter 15　Changes that occurred in Europe in relation to the number of inhabitants

In the state Europe was in at that time, one would not have believed that it could reestablish itself ; above all when, under Charlemagne, it formed only one vast empire. But the nature of the government of that time divided Europe into an infinity of small sovereignties. And. as a lord lived in his village or in his town. as he was not great, rich, powerful(what shall I say?), as he was kept secure only by the number of his inhabitants, each one strove with a singular attentiveness to make his little country flourish; this succeeded so well that, in spite of the irregularities of the government, the lack of knowledge that has since been gained about commerce, and the great number of wars and quarrels which constantly arose, there were in most of the regions of Europe more people than there are today.

I do not have time to treat this matter in depth, but I shall cite the prodigious armies of crusaders made up of all kinds of men. Mr. Pufendorf says that under Charles IX there were twenty million men in France.

It is the perpetual unions of many small states that produced this decrease. Formerly, each village in France was a capital; there is only one large one today: each part of the state was a center of power; today everything relates to one center, and this center is, so to speak, the state itself.


Chapter 16　How one can remedy depopulation

When a state is depopulated by particular accidents, wars, plagues, or famines, there are resources. The remaining men can preserve the spirit of work and industry; they can seek to undo their misfortunes and to become more industrious by their calamity itself. An almost incurable ill is seen when depopulation is of long standing because of an internal vice and a bad government. Men there have perished from an imperceptible and habitual illness; born in languor and poverty, in the violence or the prejudices of the government, they have seen themselves destroyed often without sensing the causes of. their destruction. Those countries desolated by despotism or by the excessive advantages　of the clergy over the laity are great examples of this.

In order to reestablish a country thus depopulated one would wait in vain for the help of children who might be born. Time has run out; the men, in their isolation, lack courage and industry. With enough lands to nourish a people, one can scarcely nourish a family. In these countries, the common people have no share even in their poverty, that is to say, in


第十五节　欧洲发生的变化和人口的关系

从欧洲当时的情况看，人们根本不相信它还能够恢复元气。尤其是当查理曼在位时，欧洲已经成了一个庞大的帝国。但是由于当时政体性质的原因，欧洲又分裂成无数独立的小君主国。每个国君就居住在他的村庄或城市里，他既不伟大，又不富裕，也没有多大权势（我该怎么表达呢？）。我还要指出，只有众多的百姓才能使他感到安全；因此，所有的国君都尽心竭力，使自己弱小的国家繁荣富强。他们的努力获得了极大成功。尽管当时的政府管理不够规范，人们也缺乏后代人们所获得的贸易知识，而且战争、冲突连年不断，但是欧洲大多数地区的人口都比今天要多。

我没有时间深入地探讨这一问题，但是我可以援引由各色各样的人所组成的庞大的十字军作为例证。普芬道尔夫说，查理九世在位的时候，法国人口达到了两千万。

小国不断地重新合并，造成了人口的不断减少。过去，法国每个村镇就是一座都城，今天则只有一个大首都。过去国家的任何一个地方都是一个权力中心，今天则所有这些地区都依附于一个中心，可以说这个中心就是国家本身。


第十六节　人口减退的补救办法

如果一个国家由于特殊事故、战争、瘟疫、饥荒等因素而导致人口减少的话，那是有办法补救的。那些活着的人可能还保持着旺盛的工作和创造精神，他们可能想办法去弥补灾难所带来的损失，甚至可能因为灾祸的缘故反而更加勤奋起来。如果一个国家人口的减退由来已久，而且是由于内部的邪恶和政府的腐败所造成的话，那么这个灾祸就几乎是无法挽救的。这种国家的人会因为一种极为平常、不易察觉的疾病而死亡。在忧郁、贫困之中生活的人们，在政府的残暴或不公正的统治之下，看到自己被毁灭而常常弄不清楚惨遭毁灭的原因。遭受专制主义蹂躏的国家，或者僧侣比俗人更能享受利益的国家，就是两种最为典型的例子。

这些人口减少的国家，如果要恢复元气，仅靠生儿育女来做补充，这种计划肯定会落空，因为时间就不允许。孤立无援的人既没有勇气，也缺乏创造力。本来足以养活一个民族的土地，现在却几乎养活不了一个家庭。在这些国家里，休耕荒芜

the fallow lands with which the countries are filled. The clergy, the prince, the towns. the important men, and some principal citizens have gradually become owners of the whole region ; it is uncultivated, but the ruined families have left their pastures to them, and the workingman has nothing.

In this situation, one would have to do throughout the empire what the Romans did in a part of theirs, that is, practice in the shortage of inhabitants what they observed in their plenty, distribute the lands to all of the families who have nothing, provide for them the means of clearing them and cultivating them. This distribution should be made until the last man gets a share, so that not a moment for work is lost.


Chapter 17　On poorhouses

A man is not poor because he has nothing, but because he does not work. The one who has no goods and who works is as comfortable as the one who has a hundred ecus of revenue without working. Whoever has nothing and has a craft is no poorer than he who has ten arpents of land of his own and who has to work them to continue. to exist. The worker who has given his art to his children for an inheritance has left them a good which multiplies in proportion to their number. It is not the same for the one who has ten arpents of land to live on and divides them among his children.

In commercial countries where many people have only their art, the state is often obliged to provide for the needs of the old, the sick, and the orphaned. A state with a good police draws upon the arts themselves for. this sustenance; it gives some the work of which they are capable, and it teaches others to work, which already makes work.

A few alms given to a naked man in the streets does not fulfill the obligations of the state, which owes all the citizens an assured sustenance, nourishment, suitable clothing, and, a kind of life that is not contrary to health.

Aurangzeb, of whom one asked why he did not build poorhouses, says: "I shall make my empire so rich that. it will not need poorhouses. " He should rather have said: I shall begin by making my empire rich, and I shall build poorhouses.

The wealth of a state presupposes much industry. When there are such a great number of branches of commerce, it is not possible for some branch not to suffer and, consequently, for its workers not to be in some temporary necessity.

It is then that the state needs to bring help promptly, whether to keep the people from suffering or to avoid their rebellion; it is in this situation that there must be poorhouses or

的土地比比皆是，但老百姓却没有自己的立锥之地。僧侣、君主、官吏、大人物以及某些重要的公民已在不知不觉间占有了所有国土。土地荒芜了，败落了的家族留下了他们的牧场，但劳动的人们却始终一无所有。

在这种情况之下，就应当在整个帝国里实施罗马人在他们帝国的部分地区曾经施行过的办法，就是：居民在欠收年实行在丰收年的做法。把土地分给一切没有土地的家庭，并提供一切物资和手段使他们开荒、耕种。只要还有人需要土地，土地的分配就应该继续下去。这样一分一秒的劳动时间也不会浪费。


第十七节　济贫院

一个人一无所有，不是贫穷；一个人不劳动，才是真正的贫穷。一个没有任何财产，但从事劳动的人，和一个有一百埃巨收入而不劳动的人，同样富有。一个什么都没有但有一门手艺的人，并不比一个拥有十阿邦土地而需要耕种才能生活的人更贫穷。一个工人把技艺传授给子女，就等于留给子女一份遗产，而且这种遗产会随着子女人数的增加而增加，子女有多少人，这份遗产就变成多少份。这和那个依靠十阿邦土地生活的人是不同的，他只能把地产分给子女。

在商业性国家里，许多人纯粹靠技艺谋生，所以国家常常不得不照料那些年老体衰、患有疾病的人以及孤儿们的生活。一个政治开明的国家正是从技艺本身获得这些人的生活基金的。国家把工作交给一些能够胜任的人去做，又让另一些人学习如何工作，教人工作本身也就变成了一种职业。

给大街上赤身裸体的人一些施舍并不等于履行了国家的义务。对于全体国民来说，国家有义务使他们生活有保证，有饭吃，有衣穿，能过上一种有益于身心健康的生活。

人们问欧仁柴柏为什么不修建济贫院，他回答说：“我要让帝国富裕起来，使它不需要济贫院。”其实他应该这样回答才对：“我首先要使帝国富裕起来，然后再去修建救济院。”

一个国家要富裕，就必须有多种工业。至于如此众多的商业部门，没有一些部门亏损是不可能的；而工人们不会出现暂时的贫困，那也是不可能的。

因此，一个国家，不论是为了人民免得受苦也好，还是为了避免造反也好，都必须提供迅速、及时的救济。在这种情况下，就需要设立救济院，或者制定相应的

some equivalent regulation that can prevent that distress.

But whena nation is poor, individual poverty derives from general distress and is, so to speak, the general distress. All the poorhouses in the world could not cure that individual poverty; on the other hand, the spirit of laziness that poorhouses inspire increases general poverty, and consequently that of the individual.Ⅶ

When Henry　wanted to reform the Church of England, he destroyed the monks, a nation in itself lazy and one that maintained the laziness of others, because, as they practiced hospitality, and infinity of idle people, gentlemen and bourgeois spent their lives running from monastery to monastery. He also took away the poorhouses where the common people found their sustenance, as the gentlemen found theirs in the monasteries. After these changes, the spirit of commerce and industry became established in England.

In Rome, poorhouses make it so that everyone lives well except those who work, those who are industrious, those who cultivate the arts, those who have land, those who engage in commerce.

I have said that wealthy nations needed poorhouses because fortune was subject to a thousand accidents, but one feels that short-term help would be preferable to perpetual establishments. The ill is temporary; help must be of the same nature and applicable to the particular accident.

规章制度来防止这种不幸的发生。

但是，当整个国家贫穷的时候，个人的贫穷也就不可避免了，个人的贫穷也可以说就是普遍的贫穷了。世界上所有的济贫院也救济不了这种个人的贫穷；相反，济贫院将鼓励懒惰心理的滋长，这种心理将加速普遍的穷困，从而加剧个人的贫穷。

亨利八世为了改革英国的教会，把僧侣阶层消灭了。僧侣阶层是一群懒惰的人，他们把懒惰传给他人。由于他们的好客，无数游手好闲的人、绅士和目由民就整大奔走于寺院之间打发日子。亨利八世还取消了济贫院。老百姓生活在济贫院里，就像绅士们生活在寺院里一样。这些改革之后，在英国就树立起了商业和工业的意识。

在罗马，由于有济贫院，似乎谁都感到舒服；但是那些劳动的人，那些有创造力的人，那些钻研技艺的人，那些有土地的人，那些经营商业的人，却无法感受到舒适。

我已经说过，富裕的国家需要救济院，因为命运使它们可能遭受无数的不测。但是我们感到，暂时性的救济要比永久性的机构好得多。困难是暂时性的，所以救济也应该是暂时性的，而且应该仅用于突发的事故。

【注释】




[1]
 1884年法国侵占整个越南，将其分割为交趾支那（会越南南部）、安南（今越南中部）和东京（今越南北部）三个地区。


BOOK 17　On the Laws in Their Relation to the Religion Established in Each Country, Examined in Respect to Its Practices and within Itself


Chapter 1　On religions in general

Just as one can judge among shadows those that are the least dark, and among abysses, those that are the least deep, so among the false religions can one seek the ones that are the most in conformity with the good of society, the ones that, though they do not have the effect of leading men to the felicities of the next life, can most contribute to their happiness in this one.

Therefore, I shall examine the various religions of the world only in relation to the good to be drawn from them in the civil state, whether I speak of the one whose roots are in heaven or of those whose roots are in the earth.

As in this work I am not a theologian but one who writes about polities, there may be things that would be wholly true in a human way of thinking, for they have not been at all considered in relation to the more sublime truths.

With regard to the true religion, the slightest fairness will show that I have never claimed to make its interests cede to political interests, but to unite them both; now, in order to unite them, they must be known.

The Christian religion, which orders men to love one another, no doubt wants the best political laws and the best civil laws for each people, because those laws are, after it, the greatest good men can give and receive.


Chapter 2　Bayle's paradox

M. Bayle claims to have proven that it is better to be an atheist than a idolater; that is, in other terms, it is less dangerous to have no religion at all than to have a bad one. "I should prefer , " he says, "for one to say of me that I do not exist, than for one to say that I am a wicked man. " This is only a sophistry, founded on the fact that it is of no use to mankind for one to believe that a certain man exists, while it is quite useful for one to believe


第十七章　从宗教惯例和宗教本身考察各国国家建立的宗教和法律的关系


第一节　宗教概述

在黑暗之中，我们能够辨别出什么地方最亮；在众多深渊面前，我们能够辨别出哪个最浅；同样，只有在众多虚伪的宗教当中，我们才能看出哪些宗教最符合社会的利益，哪些宗教虽然不能把人引入来生的极乐世界，却能使人得到今生的幸福。

我只是从宗教能给人们的尘世生活带来的好处着眼，来研讨世界上的各种宗教，不管它们的根是在天上还是在人间。

我不是以神学家而是以政论作家的身份来完成这本书的，所以只有用人类世俗的思维方式去考察，才能看出书中的一些东西是完全真实的，因为我并没有考虑它们与更加崇高的真理之间的关系。

关于真正的宗教，稍微讲一点公道的人就可以看到，我绝对没有想过使这种宗教的利益服从政治的利益，我只是想把两种利益结合起来。那么现在，既然要把它们结合起来，就必须首先对它们有所了解。

基督教要人们相亲相爱。毫无疑问，它希望各个民族都拥有最好的政治法规和最好的民事法规。因为除了基督教之外，这些最好的政治法规和最好的民事法规就是人类所能“施与”和“接受”的最大福泽了。


第二节　贝耳先生的谬论

贝耳先生自称已经证明，当一个无神论者要比当一个崇拜偶像的教徒好得多。换句话说，邪恶的宗教带来的危险要比没有宗教所造成的危险大得多。他说，“我宁愿人们说我不存在，也不愿意人们说我是个坏人”。这只是一种诡辩而已。它的根据是“相信某一个人的存在”对人类是毫无用处的；而“相信一个神的存在”对人类却是非常有益的。正是因为有了“没有神明存在”的思想，就产生人类“我行我

that god is. From the idea that he is not follows the idea of our independence or, if we cannot have this idea, that of our rebellion. To say that religion gives no motive for restraint because it does not always restrain is to say that the civil laws are not a motive for restraint either. It is to reason incorrectly against religion to collect in a large work a long enumeration of the evils it has produced, without also making one of the good things it has done. If I wanted to recount all the evils that civil laws, monarchy, and republican government have produced in the world, I would say frightful things. Even if it were useless for subjects to have a religion, it would not be useless for princes to have one and to whiten with foam the only bridle that can hold those who fear no human laws.

A prince who loves and fears religion is a lion who yields to the hand that caresses him or to the voice that pacifies him; the one who fears and hates religion is like the wild beasts who gnaw the chain that keeps them from throwing themselves on passers-by; he who has no religion at all is that terrible animal that feels its liberty only when it claws a nd d evours.

It is not a question of knowing whether it would be better for a certain man or a certain people to be without religion than to abuse the one that they have, but of knowing which is the lesser evil, that one sometimes abuse religion or that there be none a m ong m e n.

In order to diminish the horror of atheism, one accuses idolatry too much. It is not true that, when the ancients raised altars to some vice, it meant that they loved vice; on the contrary, it meant that they hated it. When the Lacedaemonians raised a chapel to Fear, it did not mean that this bellicose nation begged fear to take possession of the hearts of the Lacedaemonians in battle. There were divinities who were asked not to inspire crime and others who were asked to turn it away.


Chapter 3　That moderate government is better suited to the Christian religion, and despotic government to Mohammedanism

The Christian religion is remote from pure despotism; the gentleness so recommended in the gospel stands opposed to the despotic fury with which a prince would mete out his own justice and exercise his cruelties.

As this religion forbids having more than one wife, princes here are less confined, less separated from their subjects, and consequently more human; they are more disposed to give laws to themselves and more capable of feeling that they cannot do everything.

素”的思想；换句话说，如果我们没有“神明存在”的思想，我们就会有反叛的思想。如果因为宗教不能无时无刻约束人们的坏行为就否认宗教具有约束力的话，那么我们是否就可以否认民事法规具有约束力呢？在篇幅浩繁的著作里，不厌其详地列举宗教所引发的种种弊害以反对宗教，而只字不提宗教给人们带来的各种好处，这种做法是拙劣的。如果我把世界上的民事法规、君主政体以及共和政体所产生的弊害一一列举出来，人们必然为之愕然、为之惊骇。老百姓信仰宗教也许没有多大用处，但是君主信仰宗教却绝不是没有用处的；宗教是唯一能够约束那些不怕人类法律之人的羁绊。如同口吐白沫、四处狂奔的烈马一般的君主，也只有宗教才能把他降伏。

一个既热爱又惧怕宗教的君主，就像一只狮子，对抚摩它的手掌或安慰它的声音十分顺从。一个既畏惧又憎恨宗教的君王，就好比是一只野兽，怒吼着、狂咬着那遏制它扑向路人的锁链。一个没有宗教信仰的君主，就好比是一只可怕的猛兽，它只有在把猎物撕碎、吞食时才感到它的自由。

问题不在于一个人或是一个民族不信宗教与信仰宗教而产生恶习二者之间哪一个好处多，而在于弄清楚信奉宗教而产生恶习与完全不信宗教二者之间哪一个害处少。

为了消除人们对无神论的惧怕，人们往往过多地指责崇拜偶像的宗教。古人设立祭坛，供奉某种邪恶之神；这并不是说．，他们喜爱这种邪恶；恰恰相反，那意味着他们对这种邪恶的憎恨。拉栖代孟人建筑庙宇供奉恐惧之神，并不是说，这个好战的民族期望恐惧之神在战斗中夺去他们的英勇气魄。其实，人们祈求某些神明，是为了他们不煽动邪恶；而人们祈求另一些神明，是为了避开邪恶。


第三节　宽和政体适合基督教，专制政体适合伊斯兰教

基督教和纯粹的专制主义是格格不入的。《福音书》极力提倡仁爱，所以基督教反对君主以专制主义的淫威去裁决曲直、横行霸道。

基督教禁止一夫多妻制，所以以基督教为国教的君主们一般不会幽居深宫，很少与国民隔绝。因此，他们比较有人性，比较愿意遵从法律，而且能认识到他们自己并不是什么都可以为所欲为的。

Whereas Mohammedan princes constantly kill or are killed, among Christians religion makes princes less timid and consequently less cruel. The prince counts on his subjects, and the subjects on the prince. Remarkably, the Christian religion, which seems to have no other object than the felicity of the other life, is also our happiness in this one！

In spite of the size of the Ethiopian empire and the vice of its climate, the Christian religion has kept despotism from being established there and has carried the mores and laws of Europe to the middle of Africa.

The crown prince of Ethiopia enjoys a principality and gives his subjects an example of love and obedience. Not far from there, one sees Mohammedanism enclose the children of the king of Sannar; at the king's death, the council sends them off to be slaughtered in favor the one who mounts the throne.

Let us envisage, on the other hand, the continual massacres of the kings and leaders of the Greeks and Romans, and on the other, the destruction of peoples and towns by Tamerlane and Genghis Khan, the very leaders who ravaged Asia, and we shall see that we owe to Christianity both a certain political right in government and a certain right of nation in war, for which human nature can never be sufficiently grateful.

This right of nations, among ourselves, has the result that victory leaves to the vanquished these great things: life, liberty, laws, goods, and always religion, when one does not blind oneself.

One can say that the peoples of Europe today are no more disunited than were the peoples and the armies, or the armies themselves, in the Roman Empire when it became despotic and military; on the one hand, the armies waged, war with one another, and, on the other, they were allowed to take the spoils of the towns and to divide or confiscate the lands.


Chapter 4　Consequences of the character of the Christian religion and of that of the Mohammedan religion

From the character of the Christian religion and that of the Mohammedan religion, one should, without further examination. embrace the one and reject the other, for it is much more evident to us that a religion should soften the mores of men than it is that a religion is true.

It is a misfortune for human nature when religion is given by a conqueror. The Mohammedan religion, which speaks only with a sword, continues to act on men with the destruc-

然而信奉伊斯兰教的君主们不是不断地杀人，就是不断地被人杀死。但在信奉基督教的国家里，宗教使君主们无须那样畏惧，因此也就不会那样残忍。君主信赖国民，国民也信赖君主。真是妙极了！看来基督教不仅鼓励人们追求来世的快乐，它还能使我们获得今生的幸福。

虽然埃塞俄比亚幅员广阔、气候恶劣，但是由于基督教的缘故，专制主义在这个帝国并没有建立起来。基督教还把欧洲的风俗和法律介绍到非洲的中部。

埃塞俄比亚的皇太子，享有一个公国，给其国民做出了仁爱和顺从的榜样。但是就在他的邻国塞纳尔，人们看到，伊斯兰教把国王的子女们囚禁起来；国王死后，枢密院为了继承王位者的利益就派人把他们都杀了。

让我们睁大眼睛看一看，一方面希腊、罗马的君王们在不断地进行屠杀，另一面铁木儿、成吉思汗这些蹂躏了亚洲的领袖们在毁坏着其他民族和别国的城池。由此我们意识到，基督教给我们带来了许多好处：在行政管理方面我们有了政治法，在战争方面我们有了国际法。为此人性对基督教是永远感激不尽的。

只要我们不是有意视而不见，我们就可以看到，在欧洲正是这种国际法使得战胜的一方总是把属于战败一方的许多重要的东西都保存下来，包括生命、自由、财产，特别是宗教。

我们可以说，今天欧洲的民族并不比专制的、军事化的罗马帝国时代的民族和军队更加分裂，或是比当时的军队与军队之间更为分裂。在那个时候，军队之间一方面互相厮杀、相互混战，另一方面又抢夺城池、瓜分土地以及其他的战利品。


第四节　基督教和伊斯兰教各自特性所产生的后果

根据基督教和伊斯兰教的特性，我们并不需要再作进一步的考察，就可以知道应当皈依什么宗教，应该舍弃什么宗教；显而易见，能使民风柔和的宗教比那些仅仅是真正的宗教对人类所起的作用更大。

如果宗教是由征服者授予的话，这对人性来说是一种灾难。伊斯兰教是通过破坏的精神建立起来的，它只靠利剑讲话，仍然在用这种破坏的精神影响人类。tive spirit that founded it.

The history of Sabaco, one of the pastoral kings, is remarkable. The god of Thebes appeared to him in a dream and ordered him to put to death all the princes of Egypt. He judged that the gods were no longer pleased for him to reign because they ordered him to do things so contrary to their usual will, and he withdrew into Ethiopia.


Chapter 5　That the Catholic religion better suits a monarchy and that the protestant religion is better adapted to a republic

When a religion is born and is formed in a state, it usually follows the plan of the government in which it is established, for the men who accept it and those who make it accepted entertain scarcely any ideas about the police other than those of the state in which they were born.

When, two centuries ago, the Christian religion suffered the unfortunate division that divided it into Catholic and Protestant, the peoples of the north embraced the Protestant religion and those of the south kept the Catholic.

This is because the peoples of the north have and will always have a spirit of independence and liberty that the peoples of the south do not, and because a religion that has no visible leader is better suited to the independence fostered by the climate than is the religion that has one.

In the very countries in which the Protestant religion was established, revolutions were made on the plan of the political state. As the great princes were on his side, Luther could scarcely have given them a taste for ecclesiastical authority without outward preeminence, and as the people who lived in republics and the obscure townsmen of the monarchies were on his side, Calvin could easily avoid establishing preeminences and dignities.

Each of these two religions could believe itself the most perfect: Calvinism considering itself more in conformity with what Jesus had said, and Lutheranism, with what the Apostles had done.


Chapter 6　On the laws of perfection in religion

Human laws made to speak to the spirit should give precepts and no counsels at all; religion, made to speak to the heart, should give many counsels and few precepts.

When, for example, it gives rules, not for the good but for the better, not for what is good but for what is perfect, it is suitable for these to be counsels and not laws, for perfec-

萨柏贡是一位游牧民族的君王，他的故事非常奇妙。他梦见梯柏人所崇拜的神灵命令他把所有的埃及祭司们处死。他认为，这是神灵已经不再喜欢他继续执政，所以才命令他做这些违背他们通常意愿的事情。于是，他就退隐到埃塞俄比亚去了。


第五节　天主教适合于君主政体，耶稣新教适合于共和政体

一种宗教在一个国家里的产生和形成，通常与国家政体的意图是吻合的，因为它是在这种政体的庇护之下得以建立起来的。在那些信奉宗教的人或者使人信奉这种宗教的人的脑子里，除了他们出生地国家的伦理道德观念外，是没有别国的伦理道德观念的。

两个世纪以前，当基督教不幸分裂为天主教和新教的时候，北方的民族皈依了新教，而南方的民族则仍然信奉天主教。

这是因为北方的民族具有向往独立和自由的精神，而南方的民族不具备这种精神。所以没有明显首领的宗教，比有明显首领的宗教，更适合于那种要求独立的环境。

即使在建立了新教的那些国家里，宗教改革也是按照国家的政治意图进行的。路德的支持者都是一些君王，路德就必然要让他们享受拥有外在优越感的教会权威。加尔文的支持者都是生活在共和国里的老百姓和君主国里默默无闻的中产阶级人士，因此加尔文大可不必为他们设立特权和高官显职。

这两种教派都自信是最完善的。加尔文派教徒认为他们的信仰最符合耶稣基督的语录，路得派的教徒则认为他们的信仰最符合基督门徒们的行为。


第六节　宗教至善境域的法律

人类制定的法律是为了与人的精神对话，所以应该只有戒律，而没有劝说；宗教是为了同人的心灵对话，所以应该多一些劝说，少一些戒律。

例如，宗教要设立规矩，目的不仅是为了“好”，而且是为了“最好”；不仅是为了“善”，而且是为了“至善”；所以，这些规矩应该只是劝说，而不是法律，这

tion does not concern men or things universally. Moreover, if these are laws, there will have to be an infinity of others so that the first ones will be observed. Celibacy was a counsel of Christianity; when it was made into a law for a certain order of people, new laws had to be made every day in order to bring men to observe the first one. The legislator. tired himself, he tired the society, making men execute by precept what those who love perfection would have executed by counsel.


Chapter 7　On the agreement of the laws of morality with those of religion

In a country where one has the misfortune of having a religion not given by god, it is always necessary for it to be in agreement with morality, because religion, even a false one, is the best warrant men can have of the integrity of men.

The principal points of the religion of the people of Pegu are not to kill, not to steal, to avoid immodesty, to cause no displeasure to one 's fellow men. and instead, to do him all the good one can. Further, they believe that one will be saved in any religion whatever; this makes these peoples, though they are proud and poor, show gentleness and compassion to unfortunates.


Chapter 8　On the Stoic sect

The various sects of philosophy among the ancients could be considered as kinds of religion. There has never been one whose principles were more worthy of men and more appropriate for forming good men than that of the Stoics, and, if I could for a moment cease to think that I am a Christian, I would not be able to keep myself from numbering the destruction of Zeno's sect among the misfortunes of human kind.

It exaggerated only those things in which there is greatness: scorn for pleasures and pains.

It alone knew how to make citizens; it alone made great men; it alone made great emperors.

Let us momentarily lay aside the revealed truths; seek in all of nature and you will find no greater object than the Antonines; Julian even, Julian (a vote thus wrenched from me will not make me an accomplice to his apostasy) ; no, since him there has been no prince more worthy of governing men.

While the Stoics considered wealth, human greatness, suffering, sorrows, and pleasures to be vain things, they were occupied only in working for men's happiness and in exer-

才是比较恰当的；因为“尽善尽美”的境界同人类无关，也同世间万物无关。不仅如此，倘使把这些规矩变成法律的话，就需要有无穷无尽的其他法律来保证这些首先制定的法律得到遵守。基督教劝人独身，但是如果某些人制订了一条独身的法律后，就必须每天制定新的法律来保证那些人遵守这条独身的法律。本来崇尚尽善尽美的人们可以通过“劝说”来实现的东西，立法者却非要人们用“戒律”的方法来执行；这种做法不仅会使自己疲惫不堪，也会使整个社会疲惫不堪。


第七节　道德法规和宗教法规的协调

在一个国家里，如果不幸信奉了并非上帝赐予的宗教，这种宗教就必须时时同道德保持一致；因为宗教，即使是虚假的宗教，都是人类所能使自己诚实廉正的最好保证。

勃固人所信奉宗教的主要教义是：不杀生，不偷窃，戒淫亵，不骚扰四邻，要尽力为邻人做好事。他们相信，不论信仰什么宗教，只要能做到这些，人类都能得到拯救。因此，这些人民，虽然既骄傲又贫穷，但对遭受不幸的人们却总是怜悯慈悲的。


第八节　古代哲学流派斯多克

古代哲学的各种流派，可以看做是不同的宗教。其中没有一个流派的道义比斯多克派的宗旨更有益于人类，更适宜于培育人类的良知。倘使我有片刻时间可以不考虑我是一个基督徒的话，我就会情不自禁地把泽农的这一个哲学流派的毁灭列为人类所遭受的不幸之一。

这个学派只是夸大了事件中伟大的一面，即过分地轻视欢乐和痛苦。

只有这个学派懂得如何培养公民。只有它培养了伟大的人物，只有它培养了伟大的帝王。

让我们暂时把上帝启示的真理放在一边，到大千世界去找一找，我们找不到比历代安托南皇帝更伟大的人物。甚至在朱利安之后，也没有哪个君主比他更适合统治人类（虽然我不得已而赞扬了朱利安，但是我并不赞同他背弃宗教的行为）。

虽然斯多克派把人世间的财富、显赫、痛苦、忧伤、快乐都看做是一种虚无缥缈的东西，但他们却为了人类的幸福，在专心埋头苦干，履行社会义务。他们相

cising the duties of society; it seemed that they regarded the sacred spirit which they believed to be within themselves as kind of favorable providence watching over mankind.

Born for society, they all believed that their destiny was to work for it; it was the less burdensome as their rewards were all within themselves; as, happy in .their philosophy alone, it seemed that only the happiness of others could increase their own.


Chapter 9　On contemplation

Men , being made to preserve, feed and clothe themselves, and to do all the things done in society, religion should not give them an overly contemplative life.

Mohammedans become speculative by habit; they pray five times a day, and each time they must do something that makes them turn their backs on all that belongs to this world: this forms them for speculation. Add to this the indifference toward all things given by the dogma of an inflexible destiny.

If. moreover, other causes concur to inspire their detachment, as when the harshness of the government or of the laws concerning the ownership of land gives a spirit of uncertainty, all is lost.

The religion of the Ghebers formerly caused the kingdom of Persia to flourish; it corrected the bad effects of despotism: today the Mohammedan religion destroys that same empire.


Chapter 10　On inexpiable crimes

From a passage in the books of the pontiffs reported by Cicero, it seems that among the Romans there were inexpiable crimes, and it is on this that Sozomen bases the account that so nicely poisons the motives of Constantine's conversion, and on this that Julian bases his bitter mockery of that conversion in his Caesars.

The pagan religion, which prohibited only some glaring crimes, which checked the hand and abandoned the heart, could have inexpiable crimes; but a religion that envelops all the passions, that is no more jealous of acts than of desires and thoughts, that attaches us not by some few chains, but by innumerable threads, that leaves human injustice behind to begin another justice, that is made in order to lead constantly from repentance to love and from love to repentance, that puts a great mediator between the judge and the criminal, a great judge between the just man and the mediator: such a religion should not have inexpiable crimes. But, though it gives fears and expectations to all, it makes them feel sufficiently that if there is no crime that is inexpiable by its nature, yet a whole life can be so; that it

信他们的心中有一种精神。他们似乎把这种精神看做是一个仁慈的神明在看护着人类。

他们为社会而生。他们全都相信，他们为社会效劳是命运的安排；他们的报酬就在他们的心中，所以他们一点也不感到劳动是一种负担。他们为有自己的哲学思想而感到快乐，好像只有别人的幸福才能够使他们获得更大的幸福。


第九节　静修

人类要生存，要吃饭，要穿衣，要做一切社会工作，所以宗教不应当要求他们进行过度的沉思、静修。

习惯使伊斯兰教徒变得善于沉默思辨。他们每天要祈祷五次，每次都要通过祷告，把属于尘世的一切，全都置于脑后。这就使他们养成了沉默思辨的习惯。除此之外，由于伊斯兰教死板的教义，他们对世间的一切事物，都淡然视之。

此外，若有其他因素使他们感受到超脱尘世的好处，如政府的苛刻与残暴，有关土地所有权的法律等，假如这些东西使他们产生了万物都变幻无常的思想，那么一切都无法挽回了。

从前格柏尔人的宗教振兴了波斯王国，这个宗教消除了专制主义的不良影响。但是今天，伊斯兰教却毁灭了波斯帝国。


第十节　无法救赎的罪恶

从西塞罗所引用的高级神职人员著述中的部分段落可以看出，在罗马时代有些罪恶是无法救赎的。基于这些情况，佐济穆编造了一些故事，专门讥讽君士坦丁信奉基督教的动机，朱利安也在他所著的《诸凯撒传》一书中，对君士坦丁皈依基督教做了尖酸刻薄的嘲笑。

崇拜偶像的宗教只禁止几种大的罪行，那只能约束人们的手脚，而无法禁锢人们的思想，必然会产生不可饶恕的罪恶。但是如果一种宗教能抑制人的一切欲望，对行为，对欲望和思想，都一样加以处置；它不是用锁链束缚人们，而是用万千丝线把人们网住；它把人间的非正义搁置一旁，而另立一种正义；它不断引领人们由忏悔到仁爱，又由仁爱到忏悔；它在法官和罪人之间设立一个调停人，在遵守教规的人和调停人之间设立一个伟大的法官。也许有了这样的一种宗教就不会再有不可救赎的罪恶了。这种宗教在使人感到恐惧和希望的同时也让人充分地认识到，虽然没有在性质上不可饶恕的罪过，但整个充满了罪恶的生命却是不可饶恕的；如果用不断的犯罪和不断的赎罪无休止地烦扰上帝的仁慈，那是非常危险的；我们因为没

would be very dangerous to harry mercy constantly with new crimes and new expiations; that, troubled over old debts, never settled with the lord, we should fear contracting new ones, overfilling the cup and reaching the point at which paternal goodness ends.


Chapter 11　How the force of religion bears on that of the civil laws

As religion and the civil laws should aim principally to make good citizens of men, one sees that when either of these departs from this end, the other should aim more toward it; the less repressive religion is, the more the civil laws should repress.

Thus, in Japan, as the dominant religion has almost no dogmas and proposes neither paradise nor hell, the laws, in order to supplement it, have been made with an extraordinary severity and have been executed with an extraordinary punctiliousness.

When religion establishes the dogma of the necessity of human actions, the penalties of the laws should be more severe and the police more vigilant so that men, who without them would let themselves go, will base their decisions on these other motives; but if the religion establishes the dogma of liberty, it is something else again.

From laziness of the soul arises the Mohammedan dogma of predestination, and from this dogma of predestination is born laziness of the soul. One has said, it is decreed by god, so one must rest. In such a case, the laws should arouse men made drowsy by the religion.

When religion condemns things that civil laws should permit, there is the danger that civil laws will permit on their side what the religion should condemn, as one of the things always indicates a defect in the harmony and precision of ideas, which spreads to the other.

Thus the Tartars of Genghis khan, for whom it was a sin and even a capital crime to put a knife into the fire, to lean on a whip, to beat a horse with his bridle, or to break one bone with another, believed there was no sin in violating faith, ravishing the goods of others, injuring a man, or killing him. In a word, laws that cause what is indifferent to be regarded as necessary have the drawback of causing what is necessary to be considered as indifferent.

The Formosans believe in a kind of hell, but it is for punishing those who have failed to go naked in certain seasons, who have worn clothing of linen and not of silk, who have gathered oysters, and who have acted without consulting the songs of birds; thus they do not regard drunkenness and licentiousness with women as a sin; they even believe that the debauchery of their children is pleasing to the gods.

When religion justifies an accidental thing, it uselessly loses the greatest spring there is among men. It is believed among the Indians that the waters of the Ganges have a sanctif-

有偿清天主的旧债而备感焦虑，所以害怕再添新债，害怕罪恶太多，连仁慈的圣父也不会再宽恕我们。


第十一节　宗教怎样影响法律

宗教和法律都以培养遵纪守法的公民为目的。如果其中一方背离了这个目标，另一方就应该为实现这一目标而加倍努力。也就是说，宗教的约束越少，法律的约束就应该越多。

在日本占统治地位的宗教几乎没有任何教义可言，既不讲天堂，也不讲地狱。所以，为了弥补宗教的欠缺，就制定了严酷的法律，而且在执法上也格外严格。

如果宗教建立起行为必然的教义的话，法律规定的刑罚就应该严厉些，治安管理也应该更警觉些，这样人们就会根据这些教义支配自己的行为，否则人类将自暴自弃。但是，如果宗教教义宣讲的是自由的话，那则是另一回事了。

精神上的懒惰产生了伊斯兰教宿命论的教义；而这种宿命论的教义又进一步滋长了精神的懒惰。他们说，这是上帝的意志，所以应该休息。在这样的情况下，人们就应该用法律去唤醒那些在宗教的怀抱中昏睡着的人们。

当宗教谴责法律所许可的行为，而法律在另一方面又认可宗教所做出的裁定时，那是非常危险的。这种情况通常表明，宗教和民事法规在思想观念上缺乏和谐与一致。

在成吉思汗统治下的鞑靼人看来，把佩刀扔进火堆、用手撑着马鞭站立、用缰绳抽打战马、用一块骨头打断另一块骨头，就是犯罪，甚至是死罪。但是背信弃义、抢劫他人财物、伤人甚至杀人，在他们看来都不是罪恶。．简而言之，如果法律把无足轻重的东西当作必要东西的话，那就是犯了一个大错，那会使人们也把必要的东西当作不重要的东西。

中国的台湾人相信有一种地狱。不过这种地狱是用来惩罚那些在某些季节没有赤身裸体的人、那些该穿丝衣时而穿着布衣的人、那些捕捞牡蛎的人、那些没有根据小乌的鸣叫占卜而采取行动的人。正因为这样，他们反而不把酗酒和生活放荡当作罪恶；他们甚至认为子女们的放荡堕落还能取悦他们的神明。

如果宗教宽恕人们的罪恶，认为那是偶然发生的事情；那么对于人类来说，宗教就白白地失掉其最大的动力。印度人相信，恒河的水能使人死后成为圣人。他们

ying virtue ; those who die on its banks are reputed to be exempt from the penalties of the other life and supposed to live in a region of delights; urns full of the ashes of the dead are sent from the most distant places to be thrown into the Ganges. What does it matter if one lives virtuously, or not? One will have oneself thrown into the Ganges.

The idea of a place of reward necessarily brings with it the idea of a region of penalties, and when one hopes for the former without fearing the latter, civil laws no longer have any force. Men who believe in the certainty of rewards in the next life will escape the legislator; they will have too much scorn for death. How can one constrain by the laws a man who believes himself sure that the greatest penalty the magistrates can inflict on him will end in a moment only to begin his happiness?


Chapter 12　How the laws of religion correct the defects of the political constitution

On the other hand, religion can sustain the political state when the laws are powerless.

Thus, when the state is often agitated by civil wars, religion will do much if it establishes that some part of the state always remain at peace. Among the Greeks, the Eleans, as priests of Apollo, enjoyed an eternal peace. In Japan, the town of Meaco, a holy town, is always left in peace; religion maintains this regulation; and that empire, which seems to be alone on the earth, which has and wants to have no recourse to foreigners, always has within its elf a com m erce tha t war d oes not ruin.

In the states where wars are not waged by a common deliberation and where the laws have not kept for themselves any means of terminating or preventing them, religion establishes times of peace or truce, so that the people can do the things, such as harvesting and similar work, without which the state could not continue to exist.

Every year for four months, all hostilities would cease between the Arab tribes; the slightest disturbance would have been an impiety. When each lord in France waged war or made peace, religion provided truces which were to occur at certain seasons.


Chapter 13　That it is less the truth or falsity of a dogma that makes it useful or pernicious to men in the civil state than the use or abuse made of it

The truest and most saintly dogmas can have very bad consequences when they are not bound with the principles of society, and, on the other hand, the falsest dogmas can have remarkable consequences when they are made to relate to those same principles.

The religion of Confucius denies the immortality of the soul, and the sect of Zeno did

认为死在恒河岸边的人可以免受来世的惩罚，还能生活在极乐世界。所以，他们从遥远的地方赶来，把装着死者骨灰的瓦罐扔进恒河。一个人生前是否有道德已无关紧要，只要他们死后能被扔进恒河就有可能成为圣人。

有奖赏好人的天堂的观念，就一定会有惩罚坏人的地狱的观念。如果只有死后升入天堂的希望而没有死后被打入地狱的恐惧的话，法律就会失掉效力。对那些相信在来世肯定可以得到回报的人们，立法者是无能为力的，因为他们太轻视死亡了。假使一个人确信，官府所能给他施加的最重的刑罚恰恰就是他幸福生活开始的话，那么法律还有什么办法来约束他的行为呢？


第十二节　宗教的法规怎样消弭政体的弊害

从另一方面来看，在法律无能为力的时候，宗教却能够巩固国家的政权。

当一个国家因战乱频繁、动荡不安的时候，宗教能够利用它的力量使国家某些地方永远平安。希腊的埃利亚人，作为阿波罗神的祭司，老是过着太平的生活。在日本，美阿果城永远不受战乱的骚扰，因为它是一座圣城。宗教维持着这样一条原则，那就像是世界上唯一的帝国：没有也不想依靠任何外来的资源，而在自己帝国之内始终有一种战争永远无法摧毁的贸易。

有些国家，战争并不是经大家商议后才进行的，法律也没有任何结束或防止战争的手段；倒是宗教规定了媾和或休战的时间，使老百姓得以进行国家的生存所必需的工作，例如播种以及类似的农业生产劳动。

在阿拉伯各部落间每年有四个月是决不能打仗的。任何微小的骚乱也被认为是对宗教的轻视和亵渎。法国每一个领主都可以发动战争或者缔结和平条约，而宗教则规定在某些季节必须停战。


第十三节　宗教对人类有利还是有害，不在教义的真伪，而在教义适用是否得当

最真实、最神圣的教义，如果与社会的原则不协调，也可能导致极为恶劣的结果；反之，即使是最虚伪的教义，如果同社会的原则协调一致，也可能产生特别美好的结果。

儒教否认灵魂不死的学说，泽农的古代哲学流派也不相信灵魂不死。但是谁能

not believe in it. Who would say it? From their bad principles these two sects drew consequences that were not just, but were admirable for society. The religion of Tao and Foe believes in the immortality of the soul, but from such a saintly dogma they have drawn frightful consequences.

Almost everywhere in the world, and in all times, the opinion that the soul is immortal, wrongly taken, has engaged women, slaves, subjects, and friends to kill themselves in order to go to the next world and serve the object of their respect or their love. Thus it was in the West Indies; thus it was among the Danes; and so is it still today in Japan, Makasar, and in many other places on earth.

These customs emanate directly less from the dogma of the immortality of the soul than from that of the resurrection of the body; a consequence has been drawn from this that after his death an individual would have the same needs, the same feelings, and the same passions as before. From this point of view, the dogma of the immortality of the soul affects men prodigiously, because the idea of a simple change of abode can more nearly be grasped by our minds and is more flattering to our hearts than the idea of a new mode.

It is not enough for a religion to establish a dogma; it must also direct it. This is what the Christian religion has done remarkably well with regard to the dogmas we have mentioned; it makes us hope for a state that we believe in, not a state that we feel or that we know; everything, including the resurrection of the body, leads us to spiritual ideas.


Chapter 14　How dangerous it is for religion to inspire honor for indifferent things

A certain honor established by religious prejudices in the Indies makes the various castes hold one another in horror. This honor is founded solely on religion; these distinctions by family do not form civil distinctions: there are Indians who would believe themselves dishonored if they ate with their king.

These sorts of distinctions are bound to a certain aversion for other men, an aversion quite different from the feelings that should arise from differences in rank and which among ourselves include love for one's inferiors.

The laws of religion will avoid inspiring any scor nother than scorn for vice and especially will avoid moving men away from love and pity for men.

The Mohammedan religion and the Indian religion comprise an infinite number of peopes: the Indians hate the Mohammedans because they eat cows; the Mohammedans detest the Indians because they eat pigs.

想到正是这两个学派，从其不正确的原则引申出一些虽说不正确但却对社会十分有益的结论。道教和佛教相信灵魂不死的学说，但是从这条神圣的教义却引申出一些令人可怕的结论。

被错误理解的灵魂不死之说，几乎在历史的各个时代，在世界各地，都曾使妇女、奴隶、国民甚至朋友为能在另一个世界为他们所敬爱的人效力而自杀身亡。西印度群岛人就有过这样的习俗，丹麦人也曾有过这样的习俗。时至今日，日本和印度尼西亚的望加锡地区以及世界上一些其他的地方仍然保留着这一习俗。

这些习俗与其说是直接来自灵魂不死的教义，毋宁说是来自躯体复活的教义。人们从躯体复活的教义引申出这样的结论：一个人死后，仍然具有他生前一样的需要、一样的感情、一样的情欲。从这个观点来说，灵魂不死之说对人类产生了巨大的影响，因为“死者”只是改变了住所的观念，比起重新改造的观念，更容易为人类所接受，也更能迎合人类对“死者”的心情。

一种宗教仅仅设立教义是不够的，它还要对教义加以引申。基督教在这方面做了许多有益的事情。它使我们憧憬一种精神境界，而这种精神境界是我们所信仰的，而并非我们所能感觉到和认识到的。所有这一切，甚至包括躯体复活的学说，都引领着我们走向宗教的精神思想。


第十四节　宗教引发对琐碎事物惧怕的危险性

在印度，由宗教的偏见而产生的某种荣誉感导致了不同种姓间的互相惧怕。这种荣誉感是纯粹建立在宗教的基础上的，这些家族之间的差别并不形成民事上的差别；竟有这样的印度人，他们认为，与国王在一起吃饭是件非常有失体面的事。

这种差别是和对他人的某种反感联系在一起的，与由等级上的差别而自然形成的那种感情是完全不同的；这种情感对于我们欧洲人来说，往往是含有对下级的关爱。

除了激发人们对邪恶的鄙夷而外，宗教不应该煽动人们对其他事物的轻视，尤其是抛弃对人类的关爱和怜悯。

伊斯兰教和印度教，各自拥有无数的信教民众。印度教徒憎恨伊斯兰教徒，因为他们吃食牛肉；伊斯兰教徒厌恶印度教徒，因为他们食用猪肉。


Chapter 15　On festivals

When a religion orders that work come to an end, it should have more regard for the needs of men than for the greatness of the being that it honors.

In Athens the excessive number of festivals was a great problem. Frequently, business could not be conducted among this dominating people to whom all the Greek towns brought their differences.

When Constantine established that one would rest on Sunday, he made this ordinance for the towns and not for the peoples of the countryside; he felt that useful work was in the towns and necessary work in the country.

For the same reason, in the countries that maintain themselves by commerce, the number of festivals should be relative to that same commerce. Protestant countries and Catholic countries are situated in such a way that one needs to work more in the former than in the latter, therefore, the suppression of festivals suited Protestant countries better than Catholic countries.

Dampier observes that the people's diversions vary greatly according to the climate. As hot climates produce a quantity of delicate fruits, the barbarians, who find what is necessary instantly, spend more time amusing themselves; the Indians of the cold countries do not have so much leisure; they must continually fish and hunt; therefore, they have fewer dances, less music, and fewer festivals, and a religion that would become established among these peoples should show regard for this when instituting festivals.


Chapter 16　On local religious laws

There are many local laws,in the various religions. And when Motezuma persisted in saying that the religion of the Spaniards was good for their country and that of Mexico for his own, he was not saying an absurd thing, because, indeed. legislators could not have kept from having regard for what nature had established before them.

The opinion of Metempsychosis is made for the climate of the Indies. Excessive heat scorches the whole countryside; one can feed only very little livestock; one is always in danger of having little stock for plowing; the livestock reproduce poorly; they are subject to many diseases: therefore, a law of religion that preserves them is very suitable to the police of this country.

While the meadows are scorched, rice and vegetables are grown successfully because


第十五节　宗教节日

当宗教规定人们要在某日停止工作时，它首先应该考虑人们的需要，其次才是它所敬奉神明的尊贵。

在雅典，节日过多成了一个大弊病。希腊各城市都把纠纷提交给作为统治阶层的雅典人，而雅典人常常没有时间来处理这些事务。

君士坦丁曾规定星期天停工休息。但是他的这项法令也仅仅是针对城市的，并不是为乡村的农民制定的。他十分清楚，城市的工作只是有用的劳动，而乡村的劳动则是必须要做的。

由于同样的原因，在以经营贸易维持生存的国家里，节日的多少就应当适应贸易的需要。新教国家和天主教国家所处的地理位置不同，新教国家比天主教国家需要更多的时间从事劳动。因此，废除某些宗教节日可能适合于信奉新教的国家，而并不适合于信仰天主教的国家。

唐皮埃儿说，各民族的娱乐方式因气候的差异而有很大的不同。气候炎热的地方，出产大量的甜美果实，当地未开化的民族很容易获得生活上所需的食品。因此，他们有大量的时间消遣、游乐。而寒冷地区的印第安人就没有多少空闲时间，他们必须不停地捕鱼、狩猎。因此，印第安人的舞蹈、音乐比较少见，盛宴也很少。所以这些国家的宗教，在设立节日时，也应该对这一方面有所考虑。


第十六节　地方性的宗教戒律

各种不同的宗教都有许多地方性的戒律。孟台苏马固执地说，西班牙人的宗教是有益于西班牙人的国家的，而墨西哥人的宗教也是有益于墨西哥人的国家的。他所说的话并非谬论，因为事实上，立法者们不可能不考虑因为自然因素在他们立法之前已经形成的东西。

转世轮回说是适应印度的气候而创造出来的。在那里，炎炎烈日灼烧着广袤的田野，人们只能饲养少量的牲口。农业生产常常缺乏耕畜，耕牛繁殖力很差，而且容易感染各种各样的疾病。所以，宗教以戒律的方式对耕牛加以保护，这是适应国家长治久安的需要。

烈日照耀着草原，加上可以利用的水源，稻米和蔬菜就会快速地生长。所以，宗

water can be diverted to them; therefore, a law of religion that permits only this food is very useful to the men of these climates.

The flesh of cattle there is tasteless. and the milk and butter they get from them is part of their sustenance; therefore, the law that forbids eating and killing cows is not unreasonable in the Indies.

There was an innumerable multitude of people in Athens; the territory was barren; it was a religious maxim that those who offered certain little presents to the god honored them more than those who sacrificed oxen.


Chapter 17　The drawback in transferring a religion from one country to another

It follows that there are often many drawbacks in transferring a religion from one country to another.

M. de Boulainvilliers says, "Pigs must be very scarce in Arabia, where there are almost no woods and almost no appropriate feed for these animals; besides, the slatiness of their food and water makes the people very susceptible to skin diseases. " The local law that forbids eating universal food and, in a way, necessary.

I shall make a reflection here. Santorio has observed that when one eats pork it transpires little and that this food even greatly prevents the transpiration of other foods; he has found that the decrease was as much as a third; one knows, besides, that the lack of transpiration forms or sharpens diseases of the skin: therefore, eating pork should be forbidden in climates where one is subject to these diseases, as in Palestine, Arabia, Egypt, and Libya.


Chapter 18　Continuation of the same subject

M. Chardin says that there is no navigable river in Persia except the river Kura, which is at the border of the empire. Therefore, the old law of the Ghebers, which prohibited navigation on rivers, was no drawback in their country, but it would have wrecked commerce in some other country.

The, continual application of lotions is a common usage in hot climates. This make the Mohammedan law and the Indian religion order that, application. To pray to god in running water is a very meritorious act in the Indies, but how are these things to be executed in other climates?

When a religion founded on a climate runs counter to the climate of another country, it

宗教的戒律只准许人们吃食这类食物，这对生活在那种气候下的居民来说是非常有益的。

那里的牲口肉粗、没有味道，但它们所产的牛奶和奶油却是人们重要的食品。所以，在印度的宗教戒律禁止宰牛、吃食牛肉，不是没有道理的。

雅典人口稠密，土地却很贫瘠。因此，就有这样一条宗教箴言：用小祭品供奉神明，比杀牛祭祀，更能受人尊敬。


第十七节　宗教输入他国的不利因素

由于上述原因，一个国家的宗教要输入到另一个国家，常常会产生许多弊端。

德·布兰维儿说：“阿拉伯的猪一定很少。那里几乎没有树木，缺乏适合喂猪的饲料。此外，水和食物的盐分很容易使人患有皮肤病。”当地禁止吃食猪肉这条地方性的戒律对其他国家是不适合的，因为在其他的国家，猪肉是极为普遍的食品，而且在某种程度上是不可或缺的食品。

我在这里谈一点自己的见解。桑克托利乌斯曾指出，吃猪肉不易发汗，而且还妨碍其他食物的发汗作用。他发现食用猪肉后发汗会减少三分之一。此外，我们知道，不发汗会引发或加重皮肤病。所以在气候容易使人患皮肤病的地方，如巴勒斯坦、阿拉伯、埃及和利比亚等地，是应该禁止吃猪肉的。


第十八节　续前

夏尔旦说，在波斯，除了帝国边疆的库儿河外，几乎没有一条可以用于航运的河流。因此，古时格伯尔人禁止在河上航行的法律在他们国家里并不会产生什么不便。但是同样一项法律如果是在其他国家实施的话，可能会使那些国家的商业贸易遭受灭顶之灾。

在气候炎热的地方，经常沐浴是很普遍的事。因此，伊斯兰教和印度教都规定要时常沐浴。在印度，在流水之中向神祷告，是值得赞扬的行为。但是在其他气候状况下，怎样能做到这些呢？

如果一种宗教是建立在气候条件的基础上的，而且这种气候与他国的气候条件

has not been able to establish itself there, and when it has been introduced there, it has been driven out. In human terms, it seems that climate has prescribed limits to the Christian religion and to the Mohammedan religion.

It follows that it is almost always suitable for a religion to have particular dogmas and a general worship. In the laws that concern the practices of w orship, there must be few details, for example mortification but not some certain mortification. Christianity is full of common sense; abstinence comes from divine right, but a particular abstinence comes from the right of the police and can be changed.

相去甚远，那么这种宗教就不可能在他国得以传播；倘使有人把它硬性引入的话，也会被驱除的。从人类的角度看，给基督教和伊斯兰教划分界线的似乎就是气候。

由此我们可以得出这样一个结论：一种宗教应该既有特殊的教义又有普遍的信仰。宗教信仰的条规不要过细，例如可以劝人进行苦修，但不要规定哪一种苦修。基督教是充满理性的，节制欲望是上天的权力，但是节制哪一种特殊的欲望则是政府的权力，而且这两种权力是可以交换的。
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